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0z
MECLIS-I VALA’DA TECAVUZ DAVALARI (1858-1868): HUKUKI
TANIMLAMA VE YARGILAMA SURECI

Bir cinsel sug tiirii olarak tecaviiz, genellikle kamu diizeni ve ahlakina karsi bir tehdit
olarak goriilmiistiir. Her toplum, tecaviiziin onlenmesi ve cezalandirilmasi i¢in kendi
kanunlarint yapmis ve uygulamistir. Osmanli otoriteleri de tecaviizii sadece bireye
kars1 islenen bir su¢ olarak degil aym zamanda Imparatorluga kars: islenen bir sug
olarak degerlendirmis ve gerekli hukuki ¢alismalari yiiriitmistiir. Ancak, Osmanli
hukuk literatiiriinde tecaviiziin ne oldugunu dogru bir sekilde anlamak icin; dncelikle,
Islam hukukunun tecaviizii nasil tanimlandig1 ve Islam hukukunun Osmanli hukuk
gelenegine etkisi dikkatlice analiz edilmelidir. Bu analiz, Tanzimat Fermani (1839)
sonrasinda Osmanli hukuk kaynaklarinda tecaviiziin tanimlanmasi hususundaki
devamlihig1 ya da farklilig: tespit etme imkam saglamaktadir. Ozellikle; Tanzimat
sonrast, Osmanli hukuk anlayisi, kanunlasma hareketi sonucunda, daha nesnel ve
standart bir hal almis ve hukuk sistemindeki yenilikler, tecaviiziin tanimlanmasina ve
cezasinin belirlenmesine ciddi bir sekilde etki etmistir. Nitekim, 1838-1876 yillari
arasinda en yetkili hukuk kurumu olarak hizmet etmis olan Meclis-i Vala’ya yansiyan
tecaviiz vakalarina dair, tecaviiz sucunun mahkeme siirecini aydinlatmak ve
mahkemenin tecaviiz sugunu nasil ele aldigini analiz etmek igin, dnemli veriler
icermektedir. Ayrica, 1858 Ceza Kanunu’ndan sonra, cinsel suglar tek bir baslik
altinda toplamis Ve tecaviiz i¢in verilecek olan cezalar, teshir, kiirek, hapis ve tazminat
olarak belirlenmistir. S6yle ki; Meclis-i Vala’daki tecaviiz dava kayitlari, 1858 Ceza
Kanunu’nda homoseksiiel ve heterosekstiel tecaviiz suglari ile ilgili maddeleri nasil ele
aldigin1 ve yargilama siirecinin nasil yansitildigini analiz etmek i¢in biiytik bir firsat
saglamaktadir. Nitekim, bu arastirmanin amaci, 6ncelikle; Osmanli ceza kanunlarinda
ve mahkeme kayitlarinda tecaviizii tanimlamak i¢in kullanilan terimleri analiz ederek
terminolojik degisimi gostermektir. Daha sonra, 19.yy’da, Meclis-i Vala’da goriilen
tecaviiz davalarinin yargilanma siirecini 1858 Ceza Kanunu ve 1858-1868 yillar
arasindaki Meclis-i Vala kayitlarin1 kullanarak hukuki devamliligi veya degisikligi
ortaya ¢ikarmaktir.

Anahtar kelimeler: Osmanli hukuku, Meclis-i Vala, zina, tecaviiz (fi‘l-i seni‘),

escinsellik (fi‘l-i livata), cebir, kasit, mahremiyet, kiirek cezasi, pranga cezasi, teshir



ABSTRACT

THE RAPE CASES IN THE MECLIS-1 VALA (1858-1868): LEGAL
IDENTIFICATION AND TRIAL PROCESS
YASEMIN CELIK
June, 2020

Rape, as a kind of sex crime, is generally seen as a threat against public order and
morality. Each society has made its laws to prevent and punish the crime and has
implied them. Ottomans also evaluated rape as a crime that was committed against not
only an individual but also the Empire and thus executed necessary legal works.
However, to understand what rape is truly in the Ottoman legal literature, primarily
how Islamic law identifies rape and the influence of Islamic law on the Ottoman legal
tradition must be analyzed. This analysis provides an opportunity to detect the
continuity and difference in the Ottoman legal sources after the Tanzimat Edict (1839).
Particularly, the Ottoman legal understanding became more objective and standard as
a result of the codification movement after the Tanzimat and these innovations in the
legal system seriously affected the identification of rape and determination of
punishment for rape offense. Indeed, the Meclis-i Vala, which served as the most
authorized legal institution between 1838-1876, includes significant data about the
rape cases transmitted to the Meclis-i Vala to enlighten the trial process of rape offense
and to analyze how the court dealt with rape offense. Besides, after the enactment of
the 1858 Penal Law, sex crimes were collected under only one title and the
punishments for rape were determined as exposure (feshir), hard labor (kiirek),
imprisonment, and fine. Thus, the rape case records in the Meclis-i Vala provide a
great chance to analyze how the court dealt with the articles of the penal law related to
heterosexual and homosexual rape offenses, and the trial process was reflected. The
purpose of this study is initially to show the terminological change by analyzing the
terms to identify rape in the Ottoman penal laws. Then, it aims to bring out the legal
continuity or change in the rape cases held in the Meclis-i Vala in the 19" century by
using the 1858 Penal Law and the registrations of the Meclis-i Vala between 1858-
1868.

Keywords: Ottoman law, the Meclis-i Vala (the Supreme Court), adultery (zina), rape
(fi'l-i seni?), sodomy (fi‘l-i livata), violation of honor (hetk-i irz), force (cebr),
intendment (gasd), privacy (mahremiyet), hard labor (kiirek), shackle (pranga),
exposure (teshir)
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1. INTRODUCTION
1.1. The Importance and Limitation of the Subject

This thesis focuses on the identification and trial process of rape in the Ottoman legal
sources which are the 1858 Penal Law and the Meclis-i Vala registrations between
1858-1868. I also study legal terms that defined sex crimes in Ottoman legal language
during the 19" century. The study aims to shed light on the legal continuity or change
in the identification and trial process of rape through the homosexual and heterosexual

rape cases heard in the Meclis-i Vala between 1858 and 1868.

Rape has always been a public problem for societies and hence states throughout
history. Islamic legal tradition approaches any sexual intercourse without having a
marriage contract and concubinage as zina (adultery). Any type of sex crime is
considered under this categorization; therefore, rape is evaluated as a variant of zina
according to this approach. The Ottoman Empire also internalized the same tradition
until the kanunname (lawbook) of Selim | but it was not a clear separation legally.
Even if rape was tried to be separated from zina in terms of punishment and crime
scope, zina was still a legal phenomenon to identify rape. In other words, rape has
generally been perceived as a kind of sex crime that threatens personal rights, public
order, and morality. Rape offense has been one of the main concerns of codification
movements to preserve public order and morality and to provide justice. In addition to
this, sexuality and crimes about sexuality can be seen as a chance to determine gender
through law. Roscoe Pound defined law as ‘‘social control through the systematic
application of the force of politically organized society.”’! For Pound, whilst the law
can be produced via the function of the court in the legal system, Alfred Radcliffe-

Brown points out the role of sanction during the process of producing law.?

! For further information about what law is according to Pound’s argument. Roscoe Pound, Social
Control Through Law, (New Brunswick: Transaction Publishers, 1997).

2 Alfred R. Radcliffe-Brown, The Andaman Islanders, (Cambridge: Cambridge University
Press,1933), 202; Alfred.R. Radcliffe-Brown, Structure and Function in Primitive Society, (New
York: The Free Press, 1965), 212.



Sex crimes like rape have always been in the radar of state power to determine and
preserve social identity and public morality via legal sanctions. It might not be wrong
to state that the female body has been an outstanding object for particularly, legal and
political discussions. Giilhan Balsoy argued the perception of the female body in terms
of demographic and political developments in the Ottoman Empire. According to
Balsoy, woman and her body became the major focus-point of the Empire’s population
policy during the 19" century. She got this conclusion by analyzing the abortion,
miscarriage, and fertility policies, and legal sanctions to prevent the expansion of
these.®> Rape issue is also a good potentiality to understand how the Ottoman legal
tradition approached and treated sex crimes during the 19" century. Undoubtedly, the
Edict significantly affected the process of rape identification throughout the
codification movements within the legal system. Thence, this situation provides a
discussable environment to illustrate the differences or similarities of the identification
of rape in the legal sources before and after the Tanzimat Edict. It also ensures concrete
evidence to analyze how the theoretical information was evaluated in the court
registrations.

In this condition, there is a question that must be asked: How the Tanzimat Edict
affected the process of rape identification and trial process? Ottoman modernization
began in the last years of Sultan Mahmud Il (1808-1839) and the range of
modernization movement expanded both in the reigns of Sultan Abdiilmecit (1839-
1861) and Sultan Abdiilaziz (1861-1876). Those reformations were held not only in
the central government but also in the local government to fix the dissolution and
corruption within the Empire. Besides, some of the reformations were made to redeem
the demands of the European powers such as England, France, and Russia. All these
reformative movements within the Empire got this process to be called the Tanzimat
Era (1839-1876).* According to Caroline Finkel, each reformation movement in the
Ottoman Empire drew great attention from opposite sides in the Empire. Even if the

content of the Edict seemed completely internal matters, the Edict brought domestic

3 Giilhan Erkaya Balsoy, Kahraman Doktor Ihtiyar Acuzeye Karsi: Ge¢ Osmanlh Dogum
Politikalar, (istanbul: Can Yayinlari, 2000), 145-170.

4 Stanford Shaw, Ezel Kural, History of the Ottoman Empire and Modern Turkey, vol. 2,
(Cambridge: Cambridge University Press, 1977), 55-75.



issues onto the international scope. ® For this reason, the Edict does not only aim to
meet the external demands but also fulfill the internal demands. It will probably be

wrong when we label the Edict as an outcome of the Great Power’s pressure.

In a general context, the Tanzimat Edict aimed to promise new laws ensuring the rights
of life and property regardless of nation, religion, and sex of its subjects, to prohibit
bribery and nepotism, and also to regulate taxation and conscription in the Empire.® In
other words, The Tanzimat Edict primarily promised the protection of life, honor, and
chastity; secondly, the welfare and security of the subjects; lastly, the principle of
equality before the law.” Further, according to Basak Tug, the Edict primarily
guaranteed the inviolability of honor and chastity without exception because life,
honor, and chastity were considered as judicial apparatus to perform justice within the
society.® These promises could be provided through the codifications; therefore, the
Edict primarily emphasized the importance and requirement of the codification.
Furthermore, Dror Ze'evi argued that sex is one of the most indispensable facts
expected to be controlled by both societies and states through laws. Laws are
irresistible apparatus of the states all over the world to shape and to regulate sexual
life.® The argument of Ze'evi supports the views of both Tug and Balsoy about the role

of the female body in producing policy and law.

The codification movement in the Ottoman Empire highly gained speed with the
Tanzimat Edict (1839) and then the Islahat Edict (1856). The Ottomans mostly
followed the Tanzimat principles to increase standardization and feasibility in the legal

system. However, there was a common argument about the codification movement

5 Caroline Finkel, Osman’s Dream: The Story of The Ottoman Empire 1300-1923, (London: John
Murray, 2005), 449.

® Siikrii Hanioglu, A Brief History of the Late Ottoman Empire, (New Jersey: Princeton University
Press, 2008), 72-90. For further information about the requirements of the Edict and the reaction to the
Edict from the society, the article of Halil inalcik; ‘‘Tanzimat’in Uygulanmast ve Sosyal Tepkiler”’, is
an important source to understand the internal reasons of the Edict. The internal reasons for the
proclamation of the Edict can be evaluated under three categories such as finance, administration, and
judiciary. Therefore, codification is an attempt to understand the innovations made in the legal literature
in terms of sex crimes.

7 Halil Inalcik, Devlet-i Aliyye: Osmanh imparatorlugu Uzerine Arastirmalar, vol. 4, (istanbul:
Tiirkiye Is Bankas1 Kiiltiir Yaymlari, 2019), 143.

8 Basak Tug, ““Protecting Honor in the Name of Justice”’, 16,
https://cems.ceu.edu/sites/cems.ceu.edu/files/basic_page/field_attachment/bt-paper-1.pdf
[18.02.2020].

® Dror Ze'evi, Producing Desire: Changing Sexual Discourse in the Ottoman Middle East (1500-
1900), (London: University of California Press, 2006), 48-49.



among scholars. Later, | will explain those legal discussions in detail in Chapter 1.
Khaled Abou el-Fadl, a Muslim scholar, claims that the pluralistic tradition of the past
has drastically been replaced by the current authoritarian understanding to create a
uniformity in the current codification. When this approach is taken as a reference point
to interpret the codification movement in the Ottoman Empire, it seems quite useful to
understand the reaction against it and the purpose of it. Therefore, the reforms made
in the Ottoman legal system aimed to strengthen centralization through the codification
attempts of the Shari‘a.1® According to Abou el-Fadl, the codification in the Shari‘a
is against the nature of classical Islamic law and the uniformity attempts through
codification seem a threat to its interpretative structure.!* However, the Ottoman
sultans had the authority to enact codes and regulations separately the Shari ‘a to meet
the needs of the Empire. These codes and regulations did not bind to the shari ‘a clauses
and method; therefore, they could be enacted as fermans (edicts) under the will of the
Sultan to fulfill the socio-political, economic, and judicial needs of the Empire.*? The
codes and regulations enacted by the Sultan could not contradict with the principles of
the Shari ‘a. Having conformity with the Shari ‘a was essential for the sake and interest
of the Islamic community to prevent the legitimacy discussion among the scholars.*
The Tanzimat Edict was a result of this tradition to maintain public order and interest.

The first article of the Edict addressed; particularly, the inviolability of life, honor, and
property

““The enactment of new codes is necessary for the sake of the Empire and the motherland. The
essence of these codes required the security of life, honor, and chastity, the protection of
property, the determination of tax rate, conscription, and tenure. Thusly, there is nothing more
sacred than life and honor and chastity in the world. If a person considers that they are in danger;
even if the person is not prone to infidelity, the person attempts to perpetrate defensive acts to
protect them. It is quite detrimental to the Empire and the motherland. In return, it is real that if
a person is sure about his or her life and chastity, the person does not swerve from the
truthfulness. The person naturally becomes beneficial for the Empire and the motherland by
dealing with his or her errands.”’

Frankly, that could be the logic behind why the articles, which were about the

inviolability of chastity, honor, and life, in both kanunnames (lawbooks) and the penal

10 Khaled Abou el Fadl, Speaking God’s Name: Islamic Law, Authority, and Women, (Oxford:
Oneworld Publications, 2001), 46-48.

% ibid., 173.

2 Halil Inalcik, “‘Osmanli Hukukuna Giris: Orfi-Sultani Hukuk ve Fatih’in Kanunlari’’, Ankara
Universitesi Sosyal Bilimler Fakiiltesi Dergisi, vol. 13, no. 2 (1958):102-126.

1 ibid., 104.

4 Halil Inalcik, Devlet-i Aliyye: Osmanh imparatorlugu Uzerine Arastirmalar, vol. 4 (istanbul:
Tiirkiye Is Bankasi Kiiltiir Yayinlari, 2019), 136.



codes after the Tanzimat took place in primary chapters, and why constantly
emphasized lawfulness and generality principles of new laws. Furthermore, the third
article of the Edict emphasized the generality of the laws: ‘Both Muslim subjects and
other religious communities, millet system, are allowed to benefit from the articles of
life, honor, and chastity without any exception in pursuance of the Shari ‘a and that is
guaranteed to the whole subject.”’*® Since the Edict promised the protection of life,
honor, and chastity of the whole subject within the Empire, the penal laws had to have
the characteristics of generality and lawfulness.

Initially, the Ottoman authorities focused on the enactment of penal laws to preserve
and maintain justice in society. That approach aimed to emphasize the lawfulness of
punishment and sentence which was based on the judgment of a judge.'® The first
legislative production of the Tanzimat was the Penal Law (1256/1840) which was
labeled as local penal law. The 1840 Penal Law comprised both the Shari‘a and the
customary laws’ principles. Since the 1840 Penal Law was prepared with a rush, there
were some systematic deficiencies in the penal law. Therefore, the penal code could
not meet the expectancies and it was replaced by the 1851 Penal Law. The Penal Law
(1267/1851) which was called Kanun-u Cedid, the New Code, was also a local penal
law like the previous code. However, the penal law was more comprehensive in terms
of crime and punishment.” Despite the legislative improvements, the penal law did
not answer the needs of the legal system, it was nulled in 1274/1858. The last penal
law enacted during the Tanzimat era (1839-1876) was Ceza Kanunname-i Hiimayun,
the Imperial Penal Law, (1274/1858). The 1858 Penal Law was prepared with the
leadership of Ahmed Cevdet Pasa and was structurally the combination of the Ottoman
law and the 1810 French Penal Law. However, there are some arguments about the
adaptation of the 1810 French Penal Law during the enactment process of the 1858
Penal Law. One argument is that the 1858 Penal law was a literal translation of the
1810 French Law, which was a bad adaptation. The other one is that even if the essence

of the penal law was taken from the 1810 French Penal Law, various addendums and

15 ibid., 136.

16 Musa Giimiis, ‘‘Osmanli Devlet’inde Kanunlagtirma Hareketler, Ideolojisi ve Kurumlari’’, Tarih
Okulu, vol.19, Tlkbahar-Yaz, (2013): 168.

7ibid., 171.



rectifications indicated the Ottoman legal tradition.*® In addition to these arguments,
Ahmed Cevdet Pasha did not openly mention the 1810 French Penal Law during the
preparation process of the penal law. However, he only treated it as ‘‘European laws’’
to end up the discussion about adaptation matters during the preparatory works.*
Apart from these discussions, secularity is another popular argument among
researchers. As the 1858 Penal Law secluded hadd?® punishments and mostly followed
ta‘zir’* punishment which is highly open to state intervention, the penal law is
relatively considered as more secular than any other penal laws among Ottoman legal
sources. However, this cannot mean that the penal law was against the Shari ‘a.??> The
1858 Penal Law had a wide crime category and a unified structure. The Penal Law got
several addendums; hence the content and scope of the law were extended. The code
was valid until the new penal code was enacted in 1926. It must be known that the
Imperial Penal Law is one of the primary sources of this study because it provides a
trailable and affirmable research circle to draw a schema about the identification and

punishment of sex crimes between 1858-1868.

In consequence of these codification attempts after the Tanzimat, rape as a kind of sex
crime gained a partially independent legal identity from zina (adultery). While zina
was a legal term to point out the main category of sex crimes such as adultery, sodomy,
and prostitution, hetk-i 17z (the violation of honor); especially with the enactment of
the 1858 Penal Law, became the major legal term to define sex crimes in Ottoman
legal language. The terminological shifting from zina to hetk-i 17z or zina to fi ‘1-i seni'*
(an indecent act: adultery and rape) could be concretely observed in both legal sources
and court registrations. Further, the consequences of judicial reforms held in the
Ottoman legal tradition can be followed in the official court records to bring out the

legal transformation.

18 Mehmet Gayretli, ““1858 Osmanli Ceza Kanununun Kaynagi Uzerindeki Tartigmalar ve Bu Kanuna
Ait Bir Taslak Metninin Bir Kismiyla Tgili Degerlendirme’’, 1-2,
http://earsiv.ebyu.edu.tr/xmlui/bitstream/handle/20.500.12432/1763/mgayretli-
2.pdf?sequence=1&isAllowed=y [13.02.2020].

19 Ahmed Cevdet Pasa, TezaKir, vol. 2, prep. by Cavid Baysun, (Ankara: TTK Yayinlari, 1967), 83.

20 Hadd, or Hudud is the punishments for definite offences; except for qisas and blood money, which
are  prescribed in  the Quran or the Hadith. Ali  Bardakoglu, ‘‘Had’’,
https://islamansiklopedisi.org.tr/had--fkih, (2016-2020), [20.04.2020].

21 Ta zir is a punishment which is under the jurisdiction of a ruler except for hadd and gzsas penalties.
Tuncay Basoglu, ‘“Tazir’’, https://islamansiklopedisi.org.tr/tazir, (2016-2020), [20.02.2020].

22 Tahir Taner, ‘‘Tanzimat Devrinde Ceza Hukuku’’, Tanzimat, vol. 1, (Istanbul: Milli Egitim
Basimevi, 1999), 230.



The reformative regulations after the Tanzimat were arranged and controlled by the
Meclis-i Vala (the Supreme Court) with the consent of the Sultan. The Meclis-i Vala
(1838-1876) was one of the most significant state organs after the Tanzimat and it
served accordingly the principles of the Tanzimat. To understand its place in the
Ottoman central government, we need to figure out its origin. Firstly, the Divan-:
Hiimayun, the Imperial Council, was generally considered as a representation of Turk-
Islam tradition but we cannot give a definite process of its transformation about how
it became a counselor council for state affairs and then a judicial authority.?® inalcik
stated that the Imperial Council generally served as a kind of cabinet which discussed
on all state affairs, appointments and also decision making organ in the Empire.?* In
addition to this, Ahmet Mumcu classified the main roles of the Divan-: Hiimayun in
the central administration under three categories such as political, judicial, and
financial functions. Those divisions and implementations of the Divan-: Hiimayun can

have precisely been presented through the chronicles.?®

The important function of the Divan-1 Hiimayun is the judiciary for this study. Since
the study has focused on the judicial function of the Meclis-i Vala, it seems enough to
know the judicial function of the Divan-1 Hiimayun to present similarities and
differences within their own legal responsibilities. The Divan-: Hiimayun served as a
high court but also it worked as an appeal court. However, Islamic law does not have
the concept of appeal within its presence because the judgments made by the gadi,
Muslim judge, are accepted as a final sentence. Nonetheless, if new evidence got found
or judicial mistakes proved after the final sentence having been announced, the
plaintiff could ask for dismissal of charges or demand to be heard again.? Since the
Divan-1 Hiimayun conducted an appeal authority in the Ottomans, it reconsidered the
judgment of gad: and sent it back to the court in the same region or different one to

reevaluate his recall. Thus, justice could be provided and checked through state

23 Ahmet Mumcu, ‘‘Divan-1 Hiimayun’’, https://islamansiklopedisi.org.tr/divan-i-humayun, (2016-
2020), [10.02.2020].

24 Halil inalcik, The Ottoman Empire: The Classical Age 1300-1600, (London: Phoenix,1973), 93.
25 Ahmet Mumcu, Divan-1 Hiimayun, (Ankara: Birey ve Toplum Yayinlari, 1986), 71-117.

26 Ekrem B. Ekici, Osmanh Hukuku, (istanbul: Ar1 Sanat Yaymevi, 2014), 388-89.



intervention.?” Abstractively, the Divan-: Hiimayun persuaded its existence as a

ceremonial and vanity tool without having any political and legal competences.?®

Secondly, another predecessor of the Meclis-i Vala is the Megveret Meclisi or Meclis-
i Megveret, the Consultant Council. It served as a council to negotiate on a significant
and extraordinary situation such as making peace or declaring war between the late
17" century and the middle of the 18" century until the Meclis-i Vala gained its full
function in the central government.?® However, the Meclis-i Mesveret did not have any
authority to evaluate legal issues, which was a significant difference between the
Divan-: Hiimayun and the Meclis-i Mesveret.%® It is a fact that the Meclis-i Mesveret
was not sufficient enough for the central administration. Therefore, Mahmud 11
decided to establish a new ordered council to rule both the process of the Tanzimat
Edict and its requirements and to run political, financial, and legal matters properly
with his edict below.
“In the whole time, for the sake of the Ottoman Empire, as a result of the negotiation and
discussion among deputies and officers, an ordered and permanent council was a necessity to
consult and negotiate state affairs. For this, may namely Meclis-i Ahkam-: Adliyye -the Supreme
Council of Judicial Ordinances- establish in the imperial palace’’%
The Meclis-i Vala (the Supreme Council) undoubtfully had been not only a court but
also a significant state organ during its period of office in the 19" century. In 1838, the
Meclis-i Vala was established with the name of the Meclis-i Vala-y1 Ahkam-1 Adliyye
(the Supreme Council of Judicial Ordinances) so that Mahmud Il and central
government could have been discussed administrative issues and also inspected
reformations. Until the proclamation of the First Constitution in 1876, the Meclis-i
Vala had been performed the roles of legislation, and judiciary; of course, with the

consent of the Sultan of that period. Throughout the time, the Meclis-i Vala had been

2 Ahmet Mumcu, ‘‘Divan-1 Hiimayun’’, https://islamansiklopedisi.org.tr/divan-i-humayun, (2016-
2020), [10.02.2020].

2 jbid.

2 Ali Akyildiz, ¢‘Meclis-i Megveret™’, https://islamansiklopedisi.org.tr/meclis-i-megveret, (2016-2020),
[20.02.2020].

0 Ahmet Mumcu, Divan1 Hiimayun, 157-162); Ali Akyildiz, ‘‘Meclis-i Mesveret™,
https://islamansiklopedisi.org.tr/meclis-i-megveret, (2016-2020), [20.02.2020].

31 ““Cemi’ zamanda Devlet-i Aliyye’nin mehasm-siimulunden oldugu vecihle bazi mesalih-i biha
beyne’l-viikela miisavere ve miizakere ile tanzim ve tesviye olunagelmekde ise de viikela ve me’murin
mesagil-i kesireleri cihetiyle da’imen akd-i enciimen-i megveret etmeklige dest-rest olmadiklarindan...
miiltezem-i miilukaneye-i hayriyyesi kemaliyle karin-i hiisn-i husul ve suret olunmasi i¢iin Meclis-i
Ahkam-1 Adliyye ism-i samisiyle saray-1 hiimayun-1 sahanede...”” T. V. 163, (11 Muharrem 1254/ 7
April 1838)



separated into departments and then reunited to increase the quality of its working
conditions and to provide a better service. Also, its name had been changed several

times after its departments divided or reunited.®2

Firstly, the Meclis-i Vala-y: Ahkam-: Adliyye divided into two sections in 1854 such
as the Meclis-i Ali Tanzimat (the High Council of the Tanzimat), which was
responsible for arranging reformations and even inspecting them from 1854 to 1861,
and the Meclis-i Vala-y: Ahkam-: Adliye, which was simply focusing on judicial and
legislative matters between 1854 and 1861. Secondly, in 1861, these separated
departments reunited again; this attempt not only aimed to decrease the caseload of the
council but to increase the service quality as well, under the name of Meclis-i Vala-y:
Ahkam-i Adliyye because of organizational and administrative problems. Later it was
divided into three departments; namely, Kanun and Nizamat Dairesi (the Law and
Regulations Agency), which simply assumed legislation function of the formers
councils, Umur-i Idare-i Miilkiye Dairesi (the Administration and Finance Agency),
performing administrative responsibilities and disquisition of the Meclis-i Vala and
lastly Muhakemat Dairesi (the Judgements Agency), which assumed as an appeal court
for cases decided by the provincial councils of justice, and as a court of the first
instance in cases involving officials of the central government, and served from 1861-
1868. Finally, the Meclis-i Vala had been reorganized as Divan-i Ahkam-1 Adliyye (the
Council for Judicial Regulations) and Sura-y: Devlet (the State Council) in 1868.%
Thus, the legislative and judicial organs of the Empire were separated. The thesis only
deals with the registrations between 1858-1868. It has two reasons; firstly, the 1858
Penal was in force onwards 1858, and secondly, Muhakemat Dairesi (the Agency of
Judgments) of the Meclis-i Vala began to serve as both an appeal authority and a first
instance court between 1861-1868.

The Meclis-i Vala was at the top of the Ottoman legal system and associated with the
principles of the Tanzimat Edict to create a united and neutral legal system. The
Ottoman Penal Codes which was enacted in 1840, 1851, and 1858 became the main
source of the judges to make verdicts. Yet, we cannot dogmatize that the Meclis-i Vala

merely used the Penal Codes. Because we have plenty of instances that showed us the

32 Ali Akyildiz, ‘“Meclis-i Vala-y1 Ahkam-1 Adliyye”’, https://islamansiklopedisi.org.tr/meclis-i-vala-
yi-ahkam-i-adliyye, (2016-2020), 20.05.2020].
33 Mehmet Seyitdanlioglu, Tanzimat Devrinde Meclis-i Vala, (Ankara: TTK Basimevi, 1999), 33-64.



Meclis-i Vala occasionally headed to the Shari ‘a law to conclude the suits. To do that,
the Meclis-i Vala appointed a muifti who was one of its members to take care of
religious matters because the Meclis-i Vala did not just serve as an appellate court but
also a high court.® The cases held in the province (vilayet) and sanjak (sancak);
especially, about murder, wounding, theft, and the crimes requiring shackle (pranga)
punishment, were transferred to the Meclis-i Vala. After the case was examined in the
Meclis-i Vala, the decision was sent to the Meclis-i Ali Umumi or Meclis-i Umumi to
get it approved. Finally, if the Meclis-i Umumi found the decision appropriate, the
decision was presented to the Sultan. After the decision was approved by the Sultan,
that decision would become final. The final sentence was executed by either

governorship (valilik) or sub-governorship (mutasarriflik).%

The explanation above proved that there was a dual system in the Ottoman judiciary
as a result of Ottoman legal tradition. On the one side, the representatives of the semi-
secular and single court understanding of the Ottomans, the Meclis-i Vala, and on the
other side, the existence of the Shari ‘a Courts. To become clear, the duality in the legal
system was neither the first time nor a strange condition for the Ottoman government.
Because of its classical judicial structure, the cases related to the Shari ‘a law and, even
sometimes the cases based on the customary law could be held in the Sharia courts.
The gadis concluded such cases as murder, heritage, etc. in the Shari ‘a courts; on the
other hand, some issues which could not be concluded by gad: himself like infidelity
sent directly to the Divani-1 Hiimayun to resolve through kanunname (lawbook).® That
duality was likely to create a cooperative working environment rather than
contradictive. The dual structure generally penetrated to the process of trial in the
Meclis-i Vala. The collaborative relationship between the Meclis-i Vala and the
Shari‘a courts can be seen in the documents with the phrases of ‘... i‘lam-i seri
Meclis-i Vala-y1 Ahkam-1 Adliyye’ye havale ile..”’, religious or shari‘a notification
referring to the Meclis-i Vala and also “‘... icra kilinan muhakeme-yi ser‘iye ...”’,

conducted shari ‘a judgment.®’

% Ibid., 119-120.

% 1bid., 119.

% Hanioglu, ibid., 18-19.

3T BOA, MVL 662-78, (2 Sevval 1280/ 11 March 1864); BOA, MVL (?); BOA, MVL 741-62; (28
Rebi’iil-ahir 1282/ 20 September 1865); BOA, A.} MKT. MVL 110-36, (27 Safer 1276/ 25 September
1859)
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As seen in the documents analyzed, the Meclis-i Vala was a high court; therefore,
complicated cases could get solved or after the judgments in the local courts, they were
transferred to the Meclis-i Vala for a final judgment. As the Meclis-i Vala was accepted
as an appeal authority for both the Nizamiye and Shari ‘a courts, they had to work
correspondingly. The legitimization of the decisions made in the Meclis-i Vala was
gained through the Shari ‘a so it could not contradict the verdicts of the Shari ‘a law.%®
In addition to this, the Ottoman society had a heterogeneous structure; thence, how
non-Muslim subjects could apply for the Meclis-i Vala is another issue. Every single
subject in the Empire was able to appeal to the Meclis-i Vala directly or via
representative regardless of their religion, sex, language, and nation. Their
disagreements, which could be religious or legal, can have been concluded because
there had been the representative of their patriarch or religious leader so that judges

justified the suit within a fair and democratic atmosphere.*®

To present a clear picture of the Meclis-i Vala, the working conditions, the
correspondence style, and genre, and also the institutions in the records are important
to show hierarchical structure in the Ottoman bureaucracy. The courts serving in the
province (liva or sanjak) and district had to send the verdicts about the cases which
were respectively about murder, injury, robbery, hard labor, and shackle crimes to the
Meclis-i Vala to make them approve.*® Therefore, the form of correspondence between
institutions gains a great deal of significance to observe the bureaucratical structure
and process in the Meclis-i Vala. The registrations kept in the Meclis-i Vala ensure a
great deal of evidence about the mainframe of correspondence and relationship

between the institutions in the Ottoman local administration such as zaptiye (zaptiah)*,

3 Seyitdanlioglu, ibid., 85; Ekinci, ibid., 183-186.

% Seyitdanlioglu, ibid., 120.

40 1bid., 119.

41 Zaptiye (Zaptiah) was an adaptation of the surta (Shurta)which was a public organization to preserve
and provide security and order in the Islamic state organization. Metin Yilmaz, ‘‘Surta’,
https://islamansiklopedisi.org.tr/surta, (2016-2020), [19.03.2020]. In the Ottoman Empire, it was subas:
and its duties were to secure and to provide public order and military affairs. It was also responsible for
examining the crime scene and speaking with witnesses and also catching and questioning criminals.
This description connotates us the post-modern period police organizations. Abdiilkadir Ozcan,
“‘Zaptiye”’, https://islamansiklopedisi.org.tr/zaptiye, (2016-2020), [10.02.2020].
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mutasarriflik (sub-governorship)*, valilik (governorship) and vilayet (province)®.
Both mutasarrylik and vilayet or valilik (sub-governorship and province or
governorship) were a point to reach out to the central government so the subjects in
the liva and the province could appeal to the courts to seek justice. Also, the orders
and verdicts decided in the Meclis-i Vala were announced to the public and executed
by them. Moreover, Daire-i Muhakemat (the Agency of Judgements) which was a
department of the Meclis-i Vala designed as not only a kind of appeal authority for
criminal courts but also a trial court for criminal cases.** The cases heard and examined
in the Agency of Judgements were evaluated accordingly the principles of code of laws
and the verdicts were based on the code of laws. The investigations held on the
Judgements Agency showed that the Meclis-i Vala was one of the judicial authorities
of that period. Therefore, the rape cases which were referred to the Meclis-i Vala were
heard in the Agency of Judgements, and after inquisitions and investigations, a legal
document called sukka or mazbata, (document or record), was arranged. The document
which involved the judicial instructions or the verdict about the case sent to the

lieutenant governor or governorship to announce or to execute.

The bureaucratic improvements within state organizations; as a result of centralization,
affected the style and language of correspondence to enhance quality and speed. The
statesmen of the Tanzimat era decided to head for standardization and to use
unsophisticated and clear language in the correspondences. To the regulation of the
Meclis-i Vala in 1847, the official correspondence between the departments must have
been a summary or written in the shape of clauses. The parts of the title, nickname,
and compliment must have been shortened. Also, there must have been a date in all
the official correspondences and the sender must have signed the documents or affixed

42 Mutasarriflik (sub-governorship) was a title used for an administrative chef of the Ottoman provincial
administration after the Vilayet Nizamnamesi (Province Regulation) in 1864. It was regarded as the
representative of governor in liva. Its basic responsibility was both to imply and to proclaim the orders
and regulations coming from the governorship. A. Fuat Oreng, ‘‘Mutasarriflik’’,
https://islamansiklopedisi.org.tr/mutasarrif, (2016-2020), [10.03.2020].

43 Vilayet or Valilik (province or governorship) was an instance of the Ottoman local administration.
The most important thing was that it was straightforwardly bounded to the central government to get
the central government strengthened. Tasha Bekadze, ‘*Osmanli’da Kullanilan Vilayet Tabiri Uzerine’’,
Karadeniz Uluslararas: Bilimsel Dergisi, vol. 36, no. 36 (2017): 259-60. The governorship was
merely responsible for implying the verdicts decided in the court. Mustafa Gengoglu, ‘1864 ve 1871
Vilayet Nizamnamelerine Gére Osmanli Tasra Idaresinde Yeniden Yapilanma®’, Cankir1 Karatekin
Universitesi Sosyal Bilimler Enstitiisii Dergisi, vol. 2, no. 1 (2011): 34-37.

4 Akyildiz, ‘““Meclis-i Vala-yr Ahkam-1 Adliyye’’, https://islamansiklopedisi.org.tr/meclis-i-vala-yi-
ahkam-i-adliyye, (2016-2020), [20.05.2020].
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with his seal.*® Thus the Ottoman diplomacy and bureaucracy gained a standard
structure and began to use an unsophisticated and a clear language in the
correspondences. Thanks to this implementation, the comprehensibility and
practicability of the decisions were aimed to increase. The level of activity in the
Ottoman bureaucratic affairs was also wanted to decrease. Additionally, the official
documents in the Meclis-i Vala are named sukka*® or mazbata (record or document).
Its primary function was to inform the addressed institution or person about the latest
growth and issues. These documents have a certain structure. Firstly, they begin by
pointing out the institution which was written for and the compliment part follows it,
though. While clerks were addressing the institutions, they generally used these
phrases such as ‘“Makam-z Ali Cenab-1 Sadaretpenahiye’*" and also ‘*‘Makam-: Vala-
yi Hazret Vekaletpenahilerine Mazbata’**8, or sometimes wrote the numbers of the
documents such as Mazbata 971 and directly the names of the institutions. In the
compliment part, ‘‘Devletlii, Atufetlii Efendim Hazretleri 249 < Devietlii, Izzetlii ...”",
which were the most common type of compliment in the Ottoman correspondences,
and “‘Maruz Cakerkeminelerindir ki’>>* were used in the Meclis-i Vala records. After
addressing a certain institution and praising addressee, the clerks mentioned about the
date and the case number of legal issues and also what department of the Meclis-i Vala
they had been sent and investigated in. If there was any attachment related to a case,
the attachments were also indicated with a clear language. Afterward, the place where
a legal case happened, and the parties of the case were introduced in a detailed way
and the stories of both parties were recorded, too. Besides, if there was any statement
or report of the law enforcement agency, it was added to the document. The most
important part is that we can find detailed information about how the investigation
took place and what the officers did to build their cases or how suspects were accused

or vindicated through the investigation process. Furthermore, the punishments of the

% Seyitdanlioglu, ibid., 109-10.

4 Sukka is a kind of official documents which is written from high degree institution to low degree
institution. On contrary to this, tahrirat, writings, is known as a correspondence between central and
local administration or two local authorities. = Miibahat S. Kiitiikoglu, Elkab,
https://islamansiklopedisi.org.tr/elkab, (2016-2020), [.05.20].

47 <“To the authority of the high and honorable majesty’’

4 <“The document to the great and excellency majesty’’

49 ““To the great and wealthy and grant excellency”’

% ¢‘To the great and wealthy and dignified excellency”’

51 ¢‘Submmitted by your trustworthy servant™

13



criminals were clearly expressed in the records by marking their reference points in
the Ottoman Penal Laws. The punishments were precisely defined in terms of the
place, the duration, and the amount. The determination of punishment and the
presentation of its reference point in the documents prove to us the legal character of
these documents. Finally, the documents generally ended with a closure part which
had certain phrases such as ‘ol babda emr-ii ferman’>®?, <ol babda ve herhalde emr-

9954 <«

ii ferman hazret menlehii’l-emrindir’>® or, “... dair mazbata’>>*, *‘siyakinda sukka’ ">

1.2. The Methodology and Structure of the Thesis

After having explained the major theme of the study, I will firstly discuss the
contribution of my primary sources to this study and the Ottoman historiography and
then the studies about sex crimes will bring out the workableness of rape. Since rape
is considered as one of the most serious crimes that each society encounters, there are
various studies to find out a solution to prevent and punish the crime. Indeed, there are
a lot of serious studies to analyze the place of rape offenses in both Islamic and
Ottoman laws. Therefore, the issue of rape has been discussed to evaluate its
identification and punishment legally and socially.

The thesis approaches the issue of rape as a kind of sex crime. It aims to explain the
legal identification of rape in Ottoman law and its trial process in the Meclis-i Vala.
The study does not only include heterosexual rape but also homosexual rape offenses
to stress the generality and objectivity of the legal verdicts about rape offense. To
conduct such a comprehensive study, Ottoman law shall initially be studied to detect
legal terms identifying rape offense and to draw attention to the current legal tradition.
Resulting from Ottoman law including two components such as the shari ‘a (religious)
and customary (orfi), rape has been analyzed through both of these two components.
Firstly, | will study rape accordingly Islamic law through Qur’anic verses, hadith,
sunnah, and fatwas (a legal opinion) and then through Ottoman kanunnames
(lawbooks) which are Mehmed 11 (1444-1446, 1451-1481), Bayezid Il (1481-1512),
Selim 1 (1512-1520), and Siileyman I (1520-1566). The Ottoman Penal Laws in 1840,

52
3

““The imperial order related to the subject’

““All the subjects and all the edicts are the orders of the excellency’’

54 << . the document regarding the issue”’

55 << the official certificate about the issue’’Also, a typical Meclis-i Vala registration shall be given in
the appendix part.

3]
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1851, and 1858 also will be analyzed to determine legal change or continuity in the
Ottomanlegal language. In consequence of the comparative study, the terms zina
(adultery), cebren zina (adultery by force), fi‘l-i seni, etc. will be examined in terms
of how they were mentioned in the legal sources and courts actually dealt with.
Secondly, to get a better analytical evaluation about rape and its trial process, 52
registrations of the Meclis-i Vala between 1858-1868, which were transferred by
different regions, and the Shari ‘a registrations before the Tanzimat, which were taken
from Islam Arastirmalar1 Merkezi (ISAM), will be studied mutually to illustrate the
change and continuity about the identification and trial process of rape in the Meclis-i
Vala.

Just like the shari ‘a records, the Meclis-i Vala registrations have rich content in terms
of socio-political, economic, cultural, and judicial issues. Especially, the records about
judicial issues have more detailed and comprehensive information about the parties,
sentences, and punishments of certain cases. The records can also provide concrete
information about where and how the event occurred, who the parties were, and when
the case was sent to the Meclis-i Vala, what department investigated and what the final
judgment was. For this reason, the records of the Meclis-i Vala ensure a more traceable
and original working atmosphere to study the trial process of criminal cases
comprehensively. In addition to this, the records provide an opportunity to observe
how the court dealt with the Tanzimat reformations held in the criminal area and how
the reforms reflected on the judicial records. Furthermore, through case analysis in the
Meclis-i Vala, the components of rape such as cebr, intrusion, and gasd (intendment)
and additionally substantial factors of rape such as abduction, retention, clamor, and
attempt have determined to make the blurry definition of rape enlighten. Lastly, the
scope and degree of the punishments for rape offenses are saliently recorded by
referring the 1858 Penal Law and this situation creates a chance to confirm legal
judgments and to trace judicial steps. Thanks to the clear and instructive essence of
both the Meclis-i Vala records and the 1858 Penal Law, the principal punishment
which was inflicted under concrete evidence and additional punishment which was

given under circumstantial evidence can be categorized and confirmed judicially.

On the other side, the studies having been done in this area before are important to see

the place of my study and to draw attention to sexuality and woman studies in Ottoman
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historiography. Basak Tug, who is a historian studying on sexuality, studied on sexual
crimes in eighteenth-century Ottoman society by emphasizing ‘‘the circle of justice”’
and the role of honor discussion over producing justice in the Ottoman legal tradition
in her book, “‘Politics of Honor in Ottoman Anatolia: Sexual Violence and Socio-legal
Surveillance in the Eighteenth Century’’ (2017). Also, the author analyzed the
historical and judicial transformation of the terms to define sexual crimes in the
Ottoman legal language during the 18" century. This study is significant to see the
data about sex crimes during the 18" century because my study aims to create a
concept map which includes terms defining sex crimes on Ottoman legal terminology
during the 19" century by following its footsteps. Further, the article of Tug,
““Gendered Subjects in Ottoman Constitutional Agreements, ca. 1740-1860"" (2014),
mentions about the continuities and changes over the moral understanding and order
from the mid of the 18" century to the early years of the Tanzimat Edict. The author
also aimed to analyze the legal culture of the Tanzimat era through the legal sources,
including imperial decrees and laws, and their implementations, court records. Sexual
violence was explained by emphasizing the issue of honor and the terms identifying
sexual crimes during that period. Belkis Konan also studied rape in Ottoman law by
stating the related articles in both various legal sources and Ottoman legal sources;
particularly the 1858 Penal Law in her article namely ‘‘Osmanli Hukukunda Tecaviiz
Sugu’’ (2011). The study is significant to conceptualize the historical process of the
definition and punishment of rape through legal sources. The author has benefited from
the registrations of the Shari ‘a courts, Miihimme®®, and the Meclis-i Vala to explain
rape by referring the term hetk-i 7z (violation of honor). Also, the author primarily has
focused on the term ‘‘irza ge¢me’’, which means an attack to honor in Turkish, by
associating it with the term hetk-i uz to identify rape in Ottoman legal tradition even
though one of the primary sources, the 1858 Penal Law, identified rape with the term
fi ‘lI-i seni*. Besides, particularly with the enactment of the 1858 Penal Law, the term
hetk-i 17z was turned into a general legal term to define sex crimes. Also, many studies
have been targeting the definition of rape and how rape was judged in the Meclis-i

Vala. For instance, Fehminaz Cabuk studied rape cases which were transferred to the

56 Miihimme defteri, miihimme registration, is the whole of the official reports kept in the Imperial
Council, Divan-1 Hiimayun. Miibahat S. Kiitiikoglu, “‘Mithimme Defteri”’,
https://islamansiklopedisi.org.tr/muhimme-defteri, (2016-2020), [19.05.2020].
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Meclis-i Vala to conceptualize how justice was produced and sustained within the
society in her article *‘Osmanli ’da Meclis-i Vala 'ya Intikal Eden Irza Ge¢gme Davalart
ve Uygulanan Cezalar (1850 1862)’” (2017). While doing this study, the author has
analyzed the rape issue through the term 7z (honor or chastity) by appealing to the
term hetk-i 17z and the interpretation of rape accordingly Islamic law. Cabuk has clearly
conceptualized the definition and punishment of rape by giving concrete case
examples from the Meclis-i Vala registrations and the 1858 Penal Law. Whilst the
main component of rape cebr (force) is analyzed, the other components are merely
mentioned throughout the case examples. Abstractively, the author has presented us
with the cooperative relationship between the Shari ‘a courts and the Meclis-i Vala to
observe the duality in the legal system. Further, the article of ‘“‘Irzim: Isterim: 19.
Yiizyilda Cinsel Saldirt Davalar: Uzerine Bir Vaka Incelemesi’® by Melike Karabacak
(2019) presents a comparative analysis of rape by referring the Ottoman legal sources
both before and after the Tanzimat Edict to present how these reforms affected the
attitude of the women in Ottoman society towards the courts. The arguments were
aimed to be strengthened through the case example from the Meclis-i Vala by pointing
out the related article from the 1858 Penal Law and after. However, the most vital
point of this study is that the author carefully and comprehensively analyzed the legal
terminology to define rape in the Ottoman legal sources such as fi ‘I-i seni “ (an indecent
act) and 7z (honor or chastity). Also, the study of Leslie Peirce, Morality Tales is an
important source to understand Ottoman legal tradition and the place of Ottoman
women in this life. The study shapes different legal stories of different women who
were seeking justice to illustrate the influence of socio-political factors on the judiciary
and performing justice. The story of a rape victim in the book have made me ask these
questions: Why does a woman need four eye-witnesses to substantiate her allegation?
If she had such eye-witness, she would probably get rid of having been raped. But
then, another question has come to my mind; Could it be related to prevent malicious
prosecution in the society or to prevent to conceal zina (adultery) crime? And this
situation has continued by asking other questions for a while. For instance, what is the
truth behind this practice? and how did the Ottoman evaluate rape? Therefore, this
study is a significant opportunity to research and observe women in Ottoman legal
history. On the other side, rape in Islamic law is a blurry area; thereby many scholars
have studied rape to perceive it correctly. Amira El-Azhary Sonbol analyzed the
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differences between what the theoretical output in consequence of the sectarian
interpretation is on rape and how courts actually solved it in her article ‘‘Rape and
Law in the Ottoman and Modern Egypt (1997). Further, Hina Azam presented us with
the Maliki interpretation of sexual violation, especially rape and its identification and
definition in ‘‘Sexual Violation in Islamic Law’’ (2015). Another study on sexuality
was conducted by Elyse Semerdijan namely ‘Off the Straight Path: Illicit Sex, Law
and Community in Ottoman Aleppo’’ (2008) to illustrate sex crimes such as adultery,
sodomy, and rape according to the shari ‘a registrations in Aleppo. These three studies
are significant to see a different interpretation of rape in Islamic sects and to observe
the influence of the Ottoman legal understanding over their own legal structure during
the Ottoman sovereignty. Furthermore, Dror Ze'evi studied sexuality and the place of
sexuality in legal and political arenas in the Ottoman Middle East between 1500-1900
in his book, ‘‘Producing Desire’’ (2006). Finally, my study will explain the legal terms
defining homosexual and heterosexual rape in the Ottoman legal language and the trial
process of rape offenses in the Ottoman legal tradition during the 19" century by
analyzing the 1858 Penal Law and the rape cases in the Meclis-i Vala between 1858-
1868. It also will shed light on the legal continuity or change in the identification and

trial process of the rape offenses by conducting a comparative study.

This study, namely “The Rape Cases in the Meclis-i Vala (1858-1868): Legal
Identification and Trial Process’’, has two main purposes. The first one is to analyze
the theoretical identification of rape through Ottoman law by considering its
components such as Islamic (Ser‘i) and Customary (Orfi) Laws. While conducting
such comprehensive research, the Tanzimat Edict (1839) is the threshold of this study
to signify the changes or continuity in the identification process of rape in the legal
documents. The comparative study between the legal documents before and after the
Tanzimat shall naturally illustrate the continuity or change in the Ottoman legal
literature. The second is to enlighten the trial process of rape cases through legal
procedures, sentence, and punishment, and to present how the courts used these
theoretical consequences of rape issues. Especially, the influence of the Tanzimat over
the legal procedures shall be analyzed through the innovations in the trial process of

rape. The study is formed into three chapters.
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The first chapter, namely ‘‘Rape in the Ottoman Law’’, is about the identification of
rape in the kanunnames of Mehmed 11 (1444-1446, 1451-1481), Bayezid Il (1481-
1512), Selim 1 (1512-1520), and Siileyman I (1520-1566) before the Tanzimat and the
Ottoman Penal Laws in 1840, 1851, and 1858. To define rape correctly in the Ottoman
legal sources, the concept of zina was primarily examined through its components such
as consent and willingness. Zina is one of the hadd crimes in Islamic law and defines
as illicit sexual intercourse based on consent and willingness between a man and
woman who are not married to each other. While zina is a well-defined legal term in
the Islamic context, rape is a blurry term. To understand how the Ottomans
distinguished these terms and defined rape, the terminological study will be conducted
throughout the Ottoman legal sources before and after the Tanzimat. In the Ottoman
legal sources, the issue of identification of rape is analyzed through the terms hetk-i
wz (violation of honor), fi‘l-i seni‘ (an indecent act: adultery or rape), fi‘l-i livata

(sodomy or forced sodomy), and bikr-i izale (defloration) by referring certain articles.

The second chapter, namely ‘“The Definition of Rape in the Meclis-i Vala
Registrations’’, aims to explain the terms which were used to define rape in Ottoman
legal literature by examining rape cases heard in both the Shari ‘a Court and the Meclis-
i Vala. The context of the identification of rape does not only focus on heterosexual
but also includes homosexual relationships. The selection of the shari ‘a registrations
intentionally was made from the time before the Tanzimat to observe the change in
Ottoman legal language and system. Through the Meclis-i Vala registrations (52
registrations), the usage of the terms in both the records and the Penal Laws after the
Tanzimat is analyzed to detect the change and continuity. Also, through the analysis
of rape cases, the components of rape offense are tried to be detected such as force,
intrusion, and intendment and also their variants in the rape cases. While doing this
terminological study, the examples of rape cases in both the Shari‘a courts and the
Meclis-i Vala will help us to conceptualize rape by making references to the legal

sources in force and fatwas.

The third chapter, namely ‘“The Trial Process of Rape in the Meclis-i Vala’’, explains
respectively the legal procedures in the criminal cases, sentence and punishment as a
result of a trial in the Meclis-i Vala. To enlighten the process of investigation, the way

of applying to the Meclis-i Vala and the notions of confession (ikrar), witnessing,
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evidence, and testimony and will be examined by stressing the similarity and
difference in the Shari‘a courts. And then, the sentence will be explained through its
structure, lawfulness, and the document which it was written on according to the cases
from both the Shari‘a courts and the Meclis-i Vala. Lastly, punishments for rape
offense will be verified through the articles of the Imperial Penal Law in 1858 by
indicating some rape cases from the Meclis-i Vala. The punishments for rape such as
exposure (teshir), hard labor (kiirek), shackle (pranga), imprisonment (habs), and fine
(tazminat) will be analyzed in terms of lawfulness, the amount and heaviness of the

punishment by pointing out the differences in the Shari ‘a courts.
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2. RAPE IN THE OTTOMAN LAW

The main concern of this chapter is to enlighten the identification process of rape in
the Ottoman law by considering its distinguishing essence. Then, | argue the
categorization of sex crimes in Islamic law to conceptualize the legal transformation
process in the Ottoman legal language before the Tanzimat Edict. Before explaining
rape in the Ottoman law, the origin and components of the Ottoman law will be briefly
mentioned to build a bridge between Ottoman and Islamic legal tradition during the
identification process of rape crime. Lastly, the notion of rape will primarily be
analyzed through the kanunnames before the Tanzimat such as Mehmed Il (1451-
1481), Bayezid Il (1481-1512), Selim | (1512-1520) and Siileyman I (1520-1566) and
the Imperial Penal Laws in 1840, 1851, 1858 after the Tanzimat to detect the change
or continuity in Ottoman legal language.

2.1. The Islamic Law as a Component of Ottoman Law

Towards the end of the 9™ century, Islamic scholars claimed that Islamic law got into
its last form, and ijtihad (jurisprudence) which was a method to enact a law in Islamic
legal tradition was ended. In respect to this statement, there was no reason to enact
new codes in an Islamic society.>” Islamism, which organizes both public life and the
relationships between individuals and recognizes only one code that is based on holy
orders, ensures public, and judicial orders through the existence of Shari ‘a.%® To this
assumption, Islamic law seems enough to run a state and regulate public and private
lives in a society. On contrary to this assumption, there were two different kinds of
law in the Ottoman legal structure such as the customary (orfi) and Islamic (Shari‘a)

57 Joseph Schacht, ““The Schools of Law and Later Developments of Jurisprudence”, Law in the
Middle East, vol. 1, ed.by Majid Khadduri, Herbert J. Liebesney, (Washington: The Middle East
Institute, 1955), 73.

5 Halil Inalcik, Devlet-i Aliyye: Osmanh imparatorlugu Uzerine Arastirmalar, vol. 1, (Tiirkiye Is
Bankasi Kiiltiir Yayinlari: Istanbul, 2009), 227.
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laws. Each of these laws had its unique structure, a field of law, and the enactment

process.>®

According to Mehmet A. Aydin, the Islamic law is called holly law which is
independent of state intervention; on the other side, the customary law is only enacted
by the sultan, including the whole imperial orders and edicts, to fill up the area which
Islamic law cannot truly offer an option.®® Furthermore, why the Ottomans needed an
extra law can be explained through the relationship between law and society. Both
Clifford Greetz and Lawrence Rosen argued the influence of culture over the law.
Greetz argued that there is a hidden object in the legal sources of society. In addition
to this, Rosen implied that law and society are the outcomes of the same cultural
assumptions.®! There seems to be a reasonable answer for why the Ottoman required
customary law that law is not something solid, it can transform and shape according

to socio-political, economic, and cultural conditions of society.

In the Ottoman Empire, the main clauses of making laws were being defined under
four principles. Firstly, the legal issues must have been out of shari‘a jurisdiction.
Secondly, it must have been based on a legal situation which could be associated with
the existence of custom (tore) or ritual (ddet). Thirdly, it must have been arranged
under the will of the Sultan. Lastly, it pointed out that the general condition of the
society must have needed that enactment.®? Whilst the Ottoman customary law was
fundamentally shaped in regard to the intervention and will of the Sultan to preserve
and maintain the interest of the empire and the public order. The legal materials and

institutions arranged after the Tanzimat were the consequence of this perspective.

On the other side, Islamic or Shari ‘a law is based on two main sources namely primary
and secondary sources. These are Quran (the Holy Book of Islam) and also sunnah
(the acting of Prophet Muhammed) and hadith (the words of the Prophet Muhammed)
which are primary sources; on the other hand, ijma (the consensus of Islamic scholars),
and finally guyas (analogical deduction to provide detailed information related to legal

prescription by using their reasoning) are considered as secondary sources to make

% ibid., 227.

80 Mehmet Akif Aydm, ‘‘Osmanlida Hukuk’’, Osmanh Devleti ve Medeniyeti, vol. 1, ed. by
Ekmeleddin Thsanoglu, (Istanbul: 1994), 375-76.

1 Haim Gerber, State, Society and Law in Islam: Ottoman Law in Comparative Perspective,
(Albany: State Uninversity of New York, 1994), 5.

62 Mehmet Akif Aydn, ibid., 228.
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Islamic law.®® Even though the Quran is the main source of Islamic law, the Quran
does not have enough and comprehensive explanations about some critical issues such
as rape. Apart from the rape issue, the Quran contains full and detailed information
about marriage, divorce, and heritage, etc.®* The second one is the hadith and the
sunnah, these are the practices and words of the Prophet Muhammed, which have a
crucial effect on the process of the development of the law. Since the Quran cannot all
the time enlighten on the blind spot of the issues, hadith, and sunnah ensure legal
guidance on judicial prescriptions to give a clear sight on the interpretation of the
Quranic verses.% Especially, the hadiths provide an opportunity to see how the Prophet
dealt with certain legal issues such as rape and adultery. While Islamic law openly
elucidates some judicial issues, some legal issues are indistinct. Therefore, there are
various judgments about sex crimes. Albeit sex crimes in Islamic law are most
discussed matters, there are still unclear and disputable subjects waiting to be clarified

juridically.
2.1.1. Rape in Islamic Law
2.1.1.1. What is zina or not?

If we ask what rape is in the post-modern period, we can get several clear and specific
definitions of it. Rape, with the simplest meaning, refers to a forcible unlawful sexual
intimacy. Nonetheless, in the past, neither definition nor identification of rape was as
well-defined as it does now. It was in particular related to the indisputable essence of
Islamic law. As Islamic law is one of the components of Ottoman law, the definition
of rape in Islamic law is required to be analyzed. Under Islamic discourse, rape has
been considered equal with zina which is sexual intercourse which is out of a marriage
contract.®® To identify and punish rape, the jurists in Islamic lands had to make
deduction through zina’s definition. There is a complex situation to clarify what rape
is or not. Hence this complexity emerges from the disputable classification of sex

crimes in Islamic law. For this reason, we initially need to explain zina.

63 Mahmoud M. Ayoub, Afra Jalabi, Vincent J. Cornell, Abdullah Saeed, Mustansir Mir, and Bruce
Fudge, ““Quran”’, http://www.oxfordislamicstudies.com/article/opr/t236/e0661 [02.01.2020]

84 Judith Tucker, Women, Family, and Gender in Islamic Law, (Cambridge: Cambridge University
Press, 2008), 11-12.

% ibid., 13-14.

% Hiiseyin Esen, ‘‘Zina’’, https://islamansiklopedisi.org.tr/zina#1, (2016-2020), [20.01.2020]; Eldar
Hasanov, ‘‘Zina’’, https://islamansiklopedisi.org.tr/zina#2-diger-dinlerde, (2016-2020), [29.02.2020].

23



In general, sexual relationship is evaluated as being legal and illegal according to
Islamic principles. The legality and illegality issues can be determined through either
a marriage contract or bondage. Licit sex is limited between a man and a woman who
are married to each other. This legal sexual intimacy includes sex with female
concubines, masturbation, and the practice of birth control. Illicit sex, in common
sense, is any heterosexual intercourse between free Muslims who do not have a
marriage contract. Through the marriage contract, the sexual intimacy between a man
and a woman can be evaluated as legal intimacy. Marginani, who was an Islamic jurist
of Hanafi school (b. 1135/d. 1197), defined that “‘Zina is the carnal conjunction of a
man with a woman who is not his property by the right to sexual access to her under
the law.”” According to 1bn Rushd (b.1126-d.1198), zina had been conceptualized as
““Any copulation between a man and a woman without a valid marriage contract, a
suspected matrimonial relationship or unlawful concubinage ownership of a slave
woman.”’®” In consequence of these quotations, zina is illicit sexual intercourse,
grounding on free will and consent of the parties, between a man and a woman who
are not married to each other. The two factors came forward naturally, the notions of
consent and the marriage contract have been frequently mentioned so far. These terms
will build fundamental facts about the identification of rape in both Islamic and

Ottoman legal literature.

Adultery in Islam has frequently mentioned in the Quran such as the suras of Maida,
Isra, and Nisa, etc. Allah says in the Qur’an, ‘‘and come not near unto adultery. It is
an abomination and an evil way.”” (al-Isra, 17: 32)®® According to this surah, zina is
seen as behavior that must be stayed away from by all the believers and also a threshold
being opened to the whole devilish actions. Zina also is prescribed in the surah of al-
Nisa in verse 15: ““Those who commit unlawful sexual intercourse of your women,
bring against them four witnesses from among you. And if they testify, confine the

guilty women to houses until death takes them or Allah ordains for them another

67 A. Salam Sidahmed, ‘‘Problems in Contemporary Applications of Islamic Criminal Sanctions: The
Penalty for Adultery in Relation to Women”’, British Journal of Middle Eastern Studies, vol. 28, no.
2 (2001): 187-204.

8 <<Zinaya yaklasmayin. Ciinkii o, son derece c¢irkin bir istir ve cok kotii bir yoldur.”
https://kuran.diyanet.gov.tr/mushaf/kuran-meal-1/isra-suresi-17/ayet-28/diyanet-isleri-baskanligi-
meali-1 [29.03.2020].

All these quranic verses taken from https://quran.com/, (2016), [29.03.2020].
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way.”’% The parties of zina are called zaniye who is a female person committing
adultery and zani who is a male person committing adultery with their free wills.” The
jurists in Islam are supposed to have some well-defined and proved clauses to signify
a sexual relationship as zina that these are confession (ikrar) and testimonial evidence
because zina is one of the hadd crimes and to imply a hadd punishment, the jurists

have to prove it with concrete pieces of evidence.’*

In this situation, confession and testimonial evidence has hitherto been playing an
important role in the process of the identification of zina, but the reliability and
accuracy of them are other legal disputes. According to Hanafi, Hanbali which the
schools of Sunni Islam and Imamiyya which is the representative school of Shiite
Islam, to cite them as evidence, perpetrators have to confess their deeds before a judge
or a court and then they must repeat their statements four times within separated times.
However, the schools of Maliki and Shafii claim that the confession making once is
enough to build a zina offense. Furthermore, if a perpetrator wants to retract his or her
confession, or change it, it can be acquitted before the implementation of the

punishment for zina, but except for flogging.’

““Ibn Abbas told: When Ma'iz ibn Malik came to the Prophet to confess, the Prophet said to him,
““Probably you have only kissed her, or winked, or looked at her?’” He said; ‘‘No, Allah's

122

Apostle!’” The Prophet said, using no euphemism, ‘‘Did you have sexual intercourse with her?”’

The narrator added: At that, the Prophet ordered that he be stoned to death.””"®

To categorize a crime under the hadd crimes or to sentence hadd punishment, the
confession and acceptance of a perpetrator must be in the case. Besides, concrete
evidence like four eye-witnesses must be provided to execute hadd punishment. In this

hadith, the perpetrator headed to the Prophet with his reliable confession. In the end,

89 <‘Kadinlarimizdan fuhus (zina) yapanlara karsi iginizden dort sahit getirin. Eger onlar sahitlik
ederlerse, o kadinlar1 6liim alip gotiirlinceye veya Allah onlar hakkinda bir yol agincaya kadar
kendilerini evlerde tutun (disar1 ¢ikarmaym).”’ https://kuran.diyanet.gov.tr/mushaf/kuran-meal-1/nisa-
suresi-4/ayet-15/diyanet-isleri-baskanligi-meali-1 [29.03.2020].

70 Zani and Zaniye, http://www.lugatim.com/s/zani [29.03.2020].

T A. Salam Sidahmed, ‘‘Problems in Contemporary Applications of Islamic Criminal Sanctions: The
Penalty for Adultery in Relation to Women’’, British Journal of Middle Eastern Studies, vol. 28, no.
2 (2001): 187-204.

2 ibid., 187-204.

3 Abu Abdallah Muhammad ibn Isma’il al-Bukhari, Sahih al-Bukhari, vol. 8, (Beirut: Dar al-Arabia,
1985), 534. Taken from Elyse Semerdijan, Off the Straight Path: Illicit Sex, Law and Community
in Ottoman Aleppo, (New York: Syracuse University Press, 2008), 11.
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the Prophet approved his confession and sentenced him to stone. There are also some
provisions about how zina must be judged and punished. In the Quran, the second
verse of an-Nur, ‘“The [unmarried] woman or [unmarried] man found guilty of sexual
intercourse flog each one of them with a hundred lashes ...”*"* The verse proves that
the marriage issue is significant to define zina and its punishment. Even though the
Quranic verse determines the punishment of zina as one hundred lashes for both
parties, the verdict is to stone for married zani and zaniye resulting from judicial
interpretation of Islamic law. On the other hand, the punishment for unmarried zani
and zaniye is to flog.” As understood, while the Quran implies frankly possible
punishment of adultery as flogging, hadiths and judicial provisions mostly incline to
execute stoning punishment. This judicial diversity strengthens the assumption of the
law, which is not a solid entity. To be clear about the provisions of Islamic sects on
sex crimes, they cannot be accepted as a universal and admitted punishment because
the law can grow and enrich according to the social and cultural norms in which it

exists.

Testimonial evidence is built on eye-witnessing and pregnancy for zina and rape
crimes. The issue of eye-witnessing is based on some principles being reliable and four
Muslim men for hadd crimes. There are some clauses about the legitimacy of
witnessing. The four reliable male eye-witnesses are supposed to make a valid charge
for the crime they have already witnessed. Also, the statements they gave with their
consent must be coherent and cohesive. These conditionals have been accepting by the
four great schools of Sunni Islam.”® On the other side, Imamiyya the school of Shiite
Islam validates the testimony of three or two men and two women or two men and four
women. Also, this implementation can be valid only if the punishment is flogging not
stoning.”” In Hanafi school, to be a witness, the person must be a free Muslim man,

but if the person is a female agent, the situation changes. In orthodox Islam, two free

74

ER]

““Zina eden kadin ile =zina eden erkegin her birine yliz sopa vurun
https://kuran.diyanet.gov.tr/tefsir/N%C3%BBr-suresi/2793/2-ayet-tefsiri [29.03.2020].

> The Prophet Muhammed explained that the way which Allah approves is stoning for married adulterer
(zani) and one hundred lashes for unmarried adulterer. (Miislim, Hud@id, 12-14) Ibn Abbas argued that
““the way which Allah approves’’ means to stone both married adulterer and adultress and also to flog
both unmarried adulterer and adultress with one hundred lashes. (Buhari, Tefsir, 4/1)

6 H. Yunus Apaydm, ‘‘Sahit”’, https://islamansiklopedisi.org.tr/sahit, (2016-2020), [20.05.2020].
Further, in the Quran, al-Bagarah: 282, witnessing issue is explained for debt matters as two men or one
man and two women. But this is not seen suitable for hadd crimes by the jurists of Islamic sects.

7 Sidahmed, ibid., 187- 204.
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Muslim female witnesses are equal to one free Muslim man for debt issues. According
to Hanafi school, the main principles of being witness are clearly explained as being
able to observe, to perceive, and to perform the incidents they see. Women are also
capable, Hanafi school does not make a fuss about female witness except for hadd and
qisas crimes.’® Thusly, since the Ottoman legal tradition was an adaptation of Hanafi
school, women could not be a witness in the cases which require hadd and gusas
punishments. But Shafii school entirely denies female witnesses for both hadd and
qisas’® and other legal issues. Hanbali and Maliki schools also share some points with

Shafii school.

“Jabir narrated: A man from the tribe of Aslam came to the Prophet and confessed that he had
committed illegal sexual intercourse. The Prophet turned his face away from him four times still
the man bore witness against himself four times. The Prophet said to him, “Are you mad?” He
said, “No.” He said, “Are you married?” He said, “Yes.” Then the Prophet ordered that he be
stoned to death at the Musalla. When the stones troubled him, he fled, but he was caught and

was stoned till he died. The Prophet spoke well of him and offered his funeral prayer.”
In this hadith, the man came to confess her crime to the Prophet and he supported his
confession with his witnessing against himself. The witnessing issue repeated four
times to be valid for hadd punishment. The marital status is not a determinative factor
of adultery but it is a distinguishing element of adultery punishment. The degree of
adultery punishment can show differences according to marital status and being free
and slave.

““Narrated Abu Huraira: The Prophet said that “If a lady slave commits illegal sexual intercourse

and she is proved guilty of illegal sexual intercourse, then she should be flogged (fifty stripes)

but she should not be admonished; and if she commits illegal sexual intercourse again, then she

should be flogged again but should not be admonished; and if she commits illegal sexual

intercourse for the third time, then she should be sold even for a hair rope.”®!

8 Apaydin, ibid.; Burhan al-Din al-Marginani, The Hedaya; or, The Guide: A Commentary on the
Mussulman Laws, translated by Charles Hamilton, (London: Woodfall and Kinder, Milford Lane,
Strand, W.C., 1870), 107.

" Qisas is an Islamic legal term which means equal punishmet or retaliation for murder and physical
violence crimes. Samil Dagec1, ‘‘Kisas’’, https://islamansiklopedisi.org.tr/kisas, (2016-2020),
[20.03.2020].

8 Abu Abdallah Muhammad ibn Isma’il al-Bukhari, Sahih al-Bukhari, vol. 8, (Beirut: Dar al-Arabia,
1985), 531. Taken from Elyse Semerdijan, Off the Straight Path: lllicit Sex, Law and Community
in Ottoman Aleppo, (New York: Syracuse University Press, 2008), 13.

8 ibid., 823.
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Pregnancy is a complicated phenomenon for both zina and rape offenses. If we look
through the perspective of zina, being pregnant without having a husband or legal
master is well-liked evidence of adultery. However, at the same time, pregnancy could
be a sign of being raped. Maliki school argues that a pregnant woman should be
evaluated as a perpetrator of zina offense unless there is a sign of rape or compulsion
such as a virgin coming bleeding, or her attempts to survive from her culprit by
shouting for help.8? Having a baby without marriage is likely to be reasonable proof
of having been raped but the majority of jurists in Islamic lands tend to ignore the
possibility of rape.®® In other words, pregnancy could be the outcome of any sexual
intimacy voluntarily or coercively. If there is a judicial doubt or uncertainty in the
testimonies, the application of hadd punishment could be remitted. The reason is that
hadd crimes are seen as gross misconduct so the incident must be proved with concrete
evidence to penalize the perpetrators. For example, ‘‘Fatma bint Hussein from the
neighborhood of Qasila. Fatma was removed from her quarter when she admitted
committing zina with Abdul Karim bin Muhammad who was also present in the court.
She confessed that she was pregnant with his child.”’®* In this case, pregnancy was a
sign of adultery because Fatma confessed that she had had sexual intimacy with
Abdiilkerim who was the son of Muhammed willingly. As a result of consensual sexual
intercourse, she got pregnant. Pregnancy was thereby accepted concrete evidence for
adultery crime.

To summarize what zina is in Islamic law, it is commonly regarded as a wicked action
because it is a threat to public morality and family life. For this reason, the Quranic
verses warn people against adultery and they define it as the most disgraceful crime.
Zina is open to discussion in terms of judicial provision, punishment, and trial. As
Islamic law does not own a strict structure, it is quite normal to observe different legal
interpretations about zina and rape. That is why the conceptualization of zina is so

significant to determine the judicial place of rape in Islamic or Ottoman law.

82 Sidahmed, ibid., 187- 204.

8 ibid., 187-204. This statement is derived from the research related to identify and distinguish zina
and rape of Abdel Salam Sidahmed in the Supreme Court of Sudan in both 1984 and 1992.

8 SMH 45:145:372 27 Thu al-Hiija 1030H/November 1621. Taken from Elyse Semerdijan, Off the
Straight Path: Illicit Sex, Law and Community in Ottoman Aleppo, (New York: Syracuse
University Press, 2008), 218.
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2.1.1.2. What is rape?

The crime of rape arises as a common problem for not only recent societies and also
ancient societies. To understand what rape is, we need to clarify it as a sex crime to
make a relevant definition. Rape is a criminal event that occurred without the women’s
consent, involved the use of force or threat of performing violence, and sexual assault
towards the victim’s body.® Furthermore, rape can clarify as an expression of rage,
violence, and dominance over a woman. It results in physical and psychological pain,
loss of dignity, an attack on the identity of a victim, and a loss of self-determination
over her own body. During this event, a rapist is under the influence of feelings of
hostility, aggression, power, and dominance.®® Whilst this explanation reflects
comprehensively the post-modern understanding and identification of rape, how a rape
offense was investigated and identified in Islamic legal tradition will be my prior

concern in this part.

In Islamic law, the crime of rape is evaluated under adultery crime so there is no
separate definition and punishment for rape. The concept of rape is defined as
‘ightisab’ which means usurpation of property or zina al —ikrah’’ which means forcible
unlawful sexual intercourse. The jurists in Islamic territory also use the notion of ‘al-
ikrah ala al-zina’ that means sexual relation under coercion.®” Additionally, the four
great sects in Sunni Islam (Hanafi, Maliki, Hanbali, and Shafii) make different
definitions of rape. Maliki and Hanafi sects define fortification and rape as sexual
relations with a woman who is not a man's property. The statement of ‘‘being the
property of a man”’ shows that the sexual rights of a man can be provided through
marriage or concubinage. However, the notion of property in rape (ightisab) definition
does not connotate modern meaning, the term indicates ‘usage’.® Since a man can
have legal access to a female body through a marriage contract sexually, any type of
assault to the female body is considered as sexual usurpation.® While Shafii makes

8 Randy Thornhill, and Craig T. Palmer, A Natural History of Rape, (Massachusetts Institute of
Technology Press, 2000), 20.

8 bid., 30-35

8 Azman Mohd Noor, ‘‘Rape: A Problem of Crime Classification in Islamic Law’’, Arab Law
Quarterly, vol. 24, no. 4 (2010): 417-438.

8 Amira EI-Azhary Sonbol, ‘‘Rape and Law in Ottoman and Modern Egypt’’, Women in the Ottoman
Empire: Middle Eastern Women in the Early Modern Era, ed. by Madeline C. Zilfi, (Leiden, New
York, Kéln: Brill, 1997), 216.

8 Hina Azam, Sexual Violation in Islamic Law: Substance, Evidence, and Procedure, (New York:
Cambridge University, 2015), 127-129.
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the definition of rape, it also emphasizes the victim’s sex. At this point, Shafii sect
names the relation between man and man as adultery but if it occurs forcibly, they
define it as rape.*® On the other hand, rape is defined with the terms of “*fi ‘1-i seni",
hetk-i iz, and zina bi’l-jabr and also fi‘l-i livata’’ in Ottoman legal language. Later, |

will analyze these terms in the following chapter.

In other words, the legal definition of rape is simply to force a woman to commit
adultery under coercion according to Islamic legal tradition. To Hanafi school, rape is
illustrated as an illegal sexual intimacy in case of a lack of consent and conscious
behavior. Maliki and Hanbali schools also share the common phenomena, consent, and
duress, to identify a sexual relationship as rape. In addition to this point, Maliki jurists
add some further argumentation on showing resistance, which is regarded as evidence
to prove a sexual intimacy as rape such as screaming, bruise, clamor. The schools of
Maliki and Hanbali also gain an extension to the condition of resistance, and these are
respectively insanity, sleep or being underage, starvation, and suffering from cold or
hot accepted as legal excuses for not being able to show resistance.®* We also observe
clamor as a kind of resistance and as a form of self-defense in the Meclis-i Vala records
about rape cases. It was also accepted as admitted legal evidence which proves sexual
intimacy having happened under coercion.®? Furthermore, in the investigation process
of rape cases, the defendant must prove that there is compulsion in sexual intercourse
and it is committed against her will. For instance, if X person accuses Y person of rape
without proof or concrete evidence, he or she will be sentenced to flogging, which is
known as gadhf punishment for calumny.

The punishment and trial process of rape is also another legal issue. The blurry
description of rape in Islamic law causes some judicial chaos. As zina is a common
legal term to define sex crimes in Islamic legal tradition, the punishment and trial
process of rape is arranged to the principles of zina crime. Firstly, a victim of rape is
seen as a possible zina offender until she proves her accusation with certain shreds of

evidence of duress and violation of free-will. Secondly, the verification of the offense

% Hiiseyin Esen, ‘“Zina”’, https://islamansiklopedisi.org.tr/zina#l [2016-2020/ 20.01.2020].

9 Mohd Noor, ibid., 417-438.

92 <‘Fatma Hatun who was raped by Mehmed was giving her statement about how she got raped, whether
she screamed out to be saved or not were asked her to determine the incident as a rape or zina.”” BOA,
MVL 1079-48, (10 Safer 1284/ 13 June 1867)
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whether it is zina or rape is another problematic issue in the trial process. To confirm
sexual intercourse as a zina or a rape, a judge needs four reliable Muslim men, the
perpetrator’s confession making four times in separate times, pregnant women without
having marriage or master, and lastly the statement of rape victim claiming the sexual
intimacy having happened by force.®® The thing we have found so far is that the major
factor which implies what sexual intimacy is zina or not is duress What if the victim
cannot prove the sign of coercion or what if the victim has not got enough eye-witness,
then, what will happen to the victim and case?

Supposing that a victim could not substantiate the fact of duress with concrete shreds
of evidence or he or she hesitated to apply for court, it would entirely change the course
of the trial. The sign of duress would probably disappear and thereby it would be
evaluated as either zina or false accusation of zina (gadf). The issue of gadf shall be
illustrated in the following parts. If the offense was considered as zina, both parties,
even the victim one, would penalize according to hadd punishment. Only if the
plaintiff was able to substantiate her allegations, would she get rid of hadd punishment.
But if she was not able to support her allegation with reliable evidence, she would be
charged with making a false accusation of zina (gadf).** On the other side, if a victim
establishes her or his accusation with definite pieces of evidence, the perpetrator will
be punished according to hadd principles, which are flogging, stoning, and exile. These
penalties are accepted as legal punishments in Islamic law for both zina and rape
offenses. In consequence of this gleaning, the penalty for both zina and rape seems the
same in Islamic legal tradition but the Ottomans also punished the perpetrator
according to heavy ta zir which could have been compensation, jail, hard labor, and
also siyaset which was a variant of customary law. However, it must not be forgotten,
rape was judged to zina because of the absence of a separate punishment and definition
of rape in Islamic law. Therefore, each Islamic state created its own criminal and legal

sanctions to prevent the way of social and moral dissolution.

Until now, | have tried to conceptualize zina and rape by considering their places in
Islamic legal tradition and legal ambiguity about them. What about homosexual

relations? Through the history of mankind, the homosexual relationship has been seen

% Mohd Noor, ibid., 417-438.
% Hamza Aktan, ‘‘Kazf”’, https://islamansiklopedisi.org.tr/kazf, (2016-2020), [20.05.2020].
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as heresy. We can easily find a lot of stories about homosexual relations in not only
Muslim societies but also other societies.®® In the Islamic context, homosexual
relations are clearly defined as “‘livata’” or “‘fi ‘lI-i /ivata’” which means bad or indecent
acts. In the Quran, homosexuality or sodomy is presented in both the suras of al-Araf
and ash-Shuara as a transgressing act: ‘‘Do you approach males among the worlds?
And leave what your Lord has created for you as mates? But you are a people
transgressing.”” (ash-Shuara, 26: 165-166) and also ‘‘And we had sent Lot when he
said to his people, ‘Do you commit such immorality as no one has preceded you with
from among the worlds? Indeed, you approach men with desire, instead of women.
Rather, you are a transgressing people.”” (al-Araf, 87:80-81)°" While homosexual
relation is described through sodomy, lesbian relation is not mentioned. The same
problem we have observed before in the issue of classification and definition of rape
is seen in the definition of lesbianism in Islamic legal tradition. While one of the sex
crimes is explained legally, the other one is left blank. Therefore, many states adapting

Islamic principles have to make their definitions and classifications of sexual crimes.

In the Ottoman judicial language, the homosexual relationship was identified through
the notion of fi ‘I-i livata. Also, if livata takes place voluntarily, it is accepted as a sex
crime which has multiple perpetrators. According to Elyse Semerdijan, since sodomy
was evaluated under the sex crimes in the Ottoman kanunname, 300 akge (coins) fine
for sodomy from a rich person was charged, and besides for a person who has average
income range, it was 200 akce.®® In addition to this, *‘If little boys from among the
townspeople or peasants perform sexual acts with one another, the gad: punish them
with fine of which amount is 30 ak¢e are collected from each one.”’® However, we

cannot categorize livata as a variant of zina because, in Islamic law, there is no

% M. Kamil Yagaroglu, ‘‘Livata’’, https://islamansiklopedisi.org.tr/livata, (2016-2020), [28.04.2020].
% <¢‘Rabbinizin, sizin i¢in yaratti§i eslerinizi birakiyor da insanlar arasindan erkeklere mi
yanagtyorsunuz? Siz gercekten haddi asan bir
topluluksunuz.””  https://kuran.diyanet.gov.tr/mushaf/kuran-meal-1/suara-suresi-26/ayet-165/diyanet-
isleri-baskanligi-meali-1 [24.05.2020].

% ““Liit'u da Peygamber olarak gonderdik. Hani o kavmine sdyle demisti: *‘Sizden dnce alemlerden
hi¢bir kimsenin yapmadig: ¢irkin isi mi yapiyorsunuz?’’, ‘‘Hakikaten siz kadinlar1 birakip, sehvetle
erkeklere yaklastyorsunuz. Hayir, siz haddi asan bir toplumsunuz.”’
https://kuran.diyanet.gov.tr/mushaf/kuran-meal-1/araf-suresi- 7/ayet-80/diyanet-isleri-baskanligi-
meali-1 [24.05.2020].
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explanation for homosexual intercourses and about their judicial process and
replacement.?® According to Abu Hanafi, anal intercourse is not approved as a variant
of zina so livata cannot be compared to zina offenses. Since lineage cannot be harmed
through livata due to the inability of having a child, livata cannot be punished

accordingly hadd but serious ta zir penalty is applicable for this crime.!

On the other hand, if livata happens against someone’s free will or consent, it can be
thought of as a rape incident. Just like being in the determination of zina and rape, the
jurists need to have four reliable eye-witnesses, their testimonies, and the confession
of a perpetrator to sentence a culprit correspondingly. After the investigation process,
if sexual intimacy happens voluntarily, both parties will penalize according to heavy
ta zir punishments. Besides, Abu Hanafi argued that if someone commits livata to a
boy who is not in puberty, he is sentenced to life imprisonment and also capital
punishment.%? In the kanunname of Siileyman I, sodomy or homosexual rape was

explained as;

“And if a boy is abducted, [the abductors] shall be castrated or else be fined 24 gold pieces. And
if [the abducted person] is a catamite (muhannes), the legal punishment (hadd) for fornication

shall be inflicted on both parties; if it is not inflicted, each of them shall pay a fine like that for

fornication.”’ 193

According to the article in the lawbook of Siileyman I, the jurists tried to define
sodomy and forced sodomy through the notions of cebr and sexual identity. Then the
punishment of sodomy and forced sodomy is determined as being castration and fine.
The event of abduction in the article is a type of force; therefore, the perpetrator is
penalized with castration or fine. However, if both parties are gay, sexual intimacy is
evaluated as fornication and the punishment becomes hadd. Unless the conditions of
hadd punishment are provided, the punishment turns into compensation as a type of
ta ‘zir. Even if livata is not considered as a variant of zina according to the provisions
of Hanafi school, the Ottoman jurists were evaluated homosexual relationships under

zina. Probably, it could be related to the usage of the term zina. Zina was not simply a

100 Mystafa Avei, ‘‘Osmanli Hukuku’nda Livatanim Cezas1”’, Selcuk Universitesi Hukuk Fakiiltesi
Derqgisi, vol. 26, no. 2 (2018): 23-26.
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1870), 185.
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legal term to define adultery and rape but also a comprehensive legal term to define
sex crimes in the Ottoman legal language until the 19" century. Therefore, the proper
punishment for livata according to the kanunname of Siileyman I is hadd or fine. The
Ottomans mostly implied Islamic punishments for sex crimes. However, they
sometimes headed to other punishments which exceed the principles of Islamic law

like castration. The punishment issue shall be explained later.
2.2. The Customary Law as a Component of Ottoman Law

The Ottoman law had a dual structure in its legal understanding. This duality is
sometimes evaluated as a contradiction in the system; sometimes a sign of secularism
in the system; and sometimes a complementary approach to answering the
requirements of the Empire. Therefore, Ottoman law could not be defined as either a
sole and exclusive form of Islamic law or simply Hanafi interpretation of Islamic law.
According to Tursun Beg who was a historian in the reign of Mehmed 11 (1444-1446
and 1451-1481), the Sultan was capable of making regulations and laws with his own
will and desire. These laws and regulations which were out of the warrant of the
shari ‘a called kanun (law) were primarily based on secular principles and logical
work. Their priorities were to secure public and administrative interests and to keep
them under the sultanic protection.* Siikrii Hanioglu also interprets the authority of

the Ottoman sultans over enactment as;
““The exercise of the sultan’s right to issue laws in areas outside the sharia led to the creation of
a considerable body of law regulating administration, taxation, and international relations, as
well as special rules for taxation and administration in the various provinces; these provincial
regulations took local customs and traditions into account. The sultan, as a legislator, could issue
yasaknames (laws banning certain acts or establishing regulations for new circumstances),
adaletnames (decrees requiring the authorities to act within the boundaries of the sharia, sultanic
law, or custom), and decrees for implementation by qadis. These accepted forms of lex principis

(sometimes based on ius commune) generated the Ottoman é7fi (customary, sultanic) law.**1%
The Sultan could make a law to fulfill the legal gap which the Shari‘a cannot answer;
especially, about administrative, financial, and diplomatic issues. These laws and
regulations were prepared with the guidance of traditional and social codes to answer

the needs of the Empire. On the other side. Ibn Khaldun who was an important Islamic

104 Tnaleik, The Ottoman Empire: The Classical Age, 70.
105 Hanioglu, ibid., 18.
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jurist and scholar claimed that kanun defined under the jurisdiction of the Sultan was
not necessary to maintain the expediencies of the Empire. For this reason, the Shari ‘a
was only needed and mandatory law to find judicial solutions for administrative
issues.1% In this context, the reason why the Ottomans needed a sultanic law is still an
argumentative issue. While Islamic law was regarded as a pure and perfect legal
phenomenon by the jurists of that period, the Ottomans continued to follow their

traditional legal understanding.

There are many assumptions about the rise of the customary law beside the Shari ‘a
law. These are, in general, the codification of Islamic law, the politicization of the
caliphate, and socio-political requirements. These developments created an area to
develop a new legal phenomenon. These evolvements in the legal realm are important
to perceive the existence of the customary law in the Ottoman Empire. Initially, the
lack of qualified jurists and the hesitation of the jurists of that period about making
ijtihad forced the authority to create a new legal basis to fulfill legal blanks.*%
Secondly, when the caliphate politically passed from father to son, the jurist in Islamic
lands did not generally focus on public law (amme hukuku). The blank emerging from
this approach led the rulers to make laws to meet the needs in taxation, trade, and penal
realms.% The last reason was the complementary relation between the Shari ‘a and the
customary law. The customary law was used as a guide to help the judgments and
penalties of the Shari ‘a implement. According to Schact, the Ottoman sultans believed
when they enacted customary laws or kanun that they did not ignore or intervene in
the Shari ‘a law but they completed it by making kanuns which had identical principles
with the Shari ‘a law.1%® To make it clear, hadd and gusas penalties are well defined in
the Quran and they have certain clauses to be implied. If one of the clauses cannot be
proved, neither of them can be implied. In case of such a legal gap, the rulers used

their warrant to make laws; particularly about ta zir.*°

Inalcik also claimed that penal law was a kanun which was implied by gadis to

complete the Sharia.!'! Besides, the Islamic jurists sometimes headed to customary
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laws and gave them legal status through Islamic law. Schact argued that ‘“The theory
of the sacred law did not fail to influence practice and custom considerably, albeit in
varying degrees at different places and times, but it never succeeded in imposing itself
on them completely.’’**2 As understood, there is a legal interaction between the Shari ‘a
and customary law because the culture and social norms of a certain society directly
affect codification. Just like Schacht's argument, Islamic law is not able to build a
hegemony over the customary law. And this fact can be observed as exceeding the
boundary of Islamic law in the Ottoman lawbooks like fratricide. Most particularly,
the Ottoman authority applied some aggravating implications to prevent the expansion
of crime by taking consideration of recent social and political conditions. In the reigns
of Bayezid Il (1481-1512) and Siileyman I (1520-1566), we met rigid punishments
related to fornication, rape, and peculation of state property. For instance, the
castrating of genitalia for rape and the cauterizing of the female sexual organ for

adultery were used to give a message to the society.'*3

Briefly, the customary law was enacted according to socio-political needs, and hence
socio-cultural norms and moral codes seriously affected the essence of Ottoman law.
Particularly, the legal gaps in political, economic, and sexual issues became the major
reasons to make a general and domestic law. Law is not something completely separate
from the environment in which it was born. The Ottoman customary law mostly
followed tazir principles to make laws. Since ta‘zir is more open to legal
interpretation and codification, the Ottoman legal figures preferred to use tazir
principles to create penal codes and kanunnames by linking with customary and

traditional norms.
2.2.1. Rape in the Ottoman Kanunnames, Lawbooks, Before the Tanzimat

The ambiguous character of Islamic law makes some legal issues hard to investigate,
judge, and punish the perpetrators.t'* To fill up this ambiguous structure, the Ottoman
sultans used their authority to enact codes on ta zir punishments. Unlike hadd and
qisas penalties, ta ‘zir punishments are not exactly prescribed in the sacred texts and

this situation ensures a free area for legal authority.*'® In this section, I shall examine
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and analyze the law of codes!!® before the Tanzimat in the reigns of Mehmed 11 (1451-
81), Bayezid (1481-1512), Selim | (1512-20) and Siileyman I (1520-66) and besides
the main penal law books after the Tanzimat such in 1840, 51 and 58 to illustrate the
description of rape offense.

Rape was primarily considered a crime against the public. Then it was recognized as
a type of illicit sexual intimacy under Islamic law. At first, sex crimes were clarified
through zina and this term had been valid in the Ottoman legal vocabulary for a long
time. The concept of zina is a distinguishing and determinant element of sex crimes in
both Islamic and Ottoman legal literature. For instance, in the fundamental penal
sources before the Tanzimat, the jurists identified rape cases unto the deductions about
what sexual assaults were zina or not. These legal deductions indicated the sign of lack
of consent and duress such as breaking into someone’s house, kidnapping, or physical
violence to distinguish rape from zina. The remarkable change related to rape offenses
happened in its punishment with the penal law of Selim | (1512-1520). Selim |
exceeded the boundary of Islamic law and enacted much heavier ta ‘zir punishment

such as de-masculinization for rape crime.

To distinguish rape from zina, the Ottomans used *‘cebren fi ‘lI-i seni* (an indecent act
under duress), hetk-i 7z (violation of honor), fi 1-i livata (sodomy or forced sodomy),
tecaviiz (rape) and zina bi’l-cebr (adultery under duress). In the Ottoman legal
terminology, fi‘l-i seni‘ means bad or evil action and throughout history, the legal
usage of fi I-i gseni “ has expended. By the 17" century, the term fi ‘I-i seni * had not been
seen as a legal term for zina cases but later on, it began to be a legal concept to identify
rape and sometimes zina.'!’” To distinguish the usage of the term, the Ottoman jurists
preferred to stress fi‘l-i seni* with cebren (by force). Moreover, its real legal
transformation happened after the Tanzimat Edict because the standardization and
codification movement in the legal system got the concept of fi‘l-i seni* redefined.
Especially, in the Imperial Penal Law in 1858, the term was mainly used for rape
offenses and besides homosexual relations, instead of fi ‘I-i livata. Another concept to

define sex crimes is hetk-i 17z that means a violation of chastity or honor. Also, hetk-i

116 For further information, Halil Inalcik, ‘‘Kanunname’’, https://islamansiklopedisi.org.tr/kanunname,
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1rz referred to the crimes of verbal assault and abuse against someone’s chastity or
reputation. While fi ‘I-i seni “ was likely to be used for sex crimes, hetk-i iz was mostly
used in the petitions of the subjects.!!® Additionally, the term fecaviiz which is an
Arabic word meaning extravagation or transgression (rape) was not mostly used for
rape offenses but it was generally used for identifying transgression or abusing
someone’s right in the shari ‘a records. Yet, the concept of zecaviiz was rarely used to
define rape in the shari ‘a records. The last term zina bi’l-cebr means an illicit sexual
relation under duress. The phrase is a concept deriving from Islamic law to make the
description of what zina is not. While we were explaining what rape is in Islamic law,
we used two significant concepts, coercion, and consent, and these are the fundamental

pillars of rape definition.

Rape was punished according to Islamic law, but sometimes additional punishments
were inflicted, too. Particularly tazir penalties were accorded in the Sultan’s
kanunname when the clauses of hadd punishments were not provided. The common
point of lawbooks was to collect the whole subject under the scope of the law. Being
single and general was a primary aim that this was derived from the understanding of
ukubat (punishments) in Islamic law. Thus, both Muslim and non-Muslim subjects
were accepted as an addressee of common penal law and were in the same situation
before the law.1!° From this point of view, we will examine the four penal kanunnames

before the Tanzimat in terms of the description of rape and its punishment.

Ilicit sexual relations, in Fatih Kanunname, were described in ‘‘El-fas! dil-evvel fi‘l-
zina and devaiyye’’ (the First Chapter on Adultery and Its Involving) and besides, in
Sultan Siileyman Kanunname, were defined in ‘‘Beray-: Zina’’ (Regarding Adultery)
which was the first chapter including twelve articles. The inviolability and
untouchability of honor and chastity got priority in the codification movement before
and after the Tanzimat. Since the belief of ‘‘Honor belongs to the Padishah’’ (Irz
Padigahindir) was commonly believed by the subjects of the Empire, the Ottomans
guaranteed the protection of honor through laws, kanuns.?® The marital and social
conditions of perpetrators in case of being penalized directly affected the process of

118 Bagsak Tug, Politics of Honor in Ottoman Anatolia: Sexual Violence and Socio-legal
Surveillance in the Eighteenth Century, (Boston: Brill, 2017), 178.
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the punishment but those differences did not have any influence on the definition of
rape. The distinctive feature of the kanunnames, which gained through the
comprehensive interpretation of Islamic law, determined the type and amount of the
punishment. The common tendency in the Ottoman kanunnames was to be imposed
fine rather than hadd penalty for sex crimes. Let’s examine these penal kanunnames

in terms of rape one by one.

Firstly, Kanunname-i Ali Osman (The Imperial Lawbook) was the code of laws in the
reign of Mehmed 11 (1451-81) that were enacted according to two different addressees;
respectively administrators, which was about governmental organization and protocol
and reaya (subject) which was basically on taxation and penalty.?* The law book
Kanun-: Osmani consists of four sections and 68 articles. The first section is about the
punishments of zina and other sex crimes committed against chastity; the second
section mentions the proper penalty for fight and murder; the third one is about
drinking and robbery and the last one is about taxation and Timar. Furthermore, this
law book had been survived through the rectification and renewal made in the term of
Bayezid Il who was the son of Mehmed 11.122 In this law book, rape had been described
under two notions zina and property. As explained previously, through the existence

of a marriage contract or concubinage, a woman was accepted as a property of a man.

Article 7: “‘If someone breaks into someone’s house with the purpose of zina, without
being taken consideration about the marital state; married or single, the perpetrator
will be punished accordingly zina offenses.”’*?® To be called a sexual assault as rape,
firstly, we need the sign of coercion but there is no phrase related to performing duress
in the article. On the other side, the statement of ‘‘If someone breaks into someone’s
house with the purpose of zina ...”” can be regarded as an evidence of the lack of
consent; therefore, violation of someone’s body or property can be considered as an
attempt to rape. However, these assumptions cannot accurately direct us to the
definition of rape. Another significant thing in here, the authority of the period used

zina to identify rape, that means, the Ottomans treated rape as a variant of zina.
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Secondly, Kavanin-i Orfiyye-i Osmani (The Imperial Customary Codes) was prepared
by Sultan Bayezid Il (1481-1512). He preferred to adopt the clauses which his father
did in the penal law book. In contradistinction to Mehmed II’s law book, Bayezid put
heavier ta zir punishments for rape issue. To give an example; ‘‘If a person who
desires a boy or girl goes into someone’s house traitorously and tries to restrain the
house owner’s wife and daughter, the person will be castrated.’’*?* As seen in the
article of the Imperial Customary Codes, rape was described through the violation of
free will or consent. To restrain someone in her or his home was also evaluated as a
violation of freedom. As we known previous explanations on what rape is, the lack of
consent or violation of free will is fundamentally a legal clause for a rape accusation.
According to the kanunname of Bayezid Il, the perpetrator of rape can be punished
through de-sexualization. However, this kind of punishment is not mentioned in the
hadd penalty in Islamic law. It is an example of the implementation of customary law

in criminal cases.

Thirdly, Kanunname-i Sultan Selim Han (The Lawbook of Sultan Selim Khan) was
enacted during the reign of Selim I (1512-1520). It was one of the most significant
penal codes during the classical age. The main difference, which makes the kanunname
come one step forward, is that it clarified the blurry description of rape and determined
certain penalties for rape. According to the penal code, adultery and rape were
completely separated from each other in terms of penalty.*?® For instance,

““If a person kisses someone’s wife or daughter or chases and makes her feel uncomfortable with
his words, the person will be sentenced to birching and for every two birchings, the person is
sentenced to one akge. Likewise, if someone makes a comment on someone’s concubine and
kisses her under duress, it will be punished accordingly the same clause. Also if someone follows
awoman or breaks into her home and grabs her hair or tries to take off her underwear and clothes
and on condition that this situation is confirmed by a court, the person is sentenced to
imprisonment,”*12

““If a person breaks into someone’s home with the purpose of zina, a married person is penalized
as a married perpetrator and also an adolescent person is punished as an adolescent person. Also,
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if a person goes into someone’s house traitorously, the person is penalized by castrating for the
sake of penalty itself.* 7

The article frankly explains rape in various ways. It does not only imply sexual assault
but also verbal assault. It is an undeniable fact that the Ottomans began to arrange their
categorization of sex crimes and punishments. The phrase ‘‘siyaset icin zekeri kesile’’,
cutting genital organ for punishment, gains another dimension to the penalty of rape
crimes. This situation clearly describes the differences between adultery and rape in
terms of penalty. Instead of hadd al-zina, the Ottoman rulers preferred heavy ta ‘zir

punishments for rape offenses.

Lastly, Kavanin-i Orfiyye-i Osmani (The Imperial Customary Codes) was prepared by
Sultan Siileyman I (1520-1566). Just like his predecessors, Sultan Siileyman I enacted
two separate kanunnames. One of them was about the civil, military, and criminal
issues, and the other one was the systematic and united version of the first code of laws
between 1520-1566.1% The kanunname consists of three chapters and 19 parts. The
first chapter was about penalty law; the second one was related to zina punishment and

the third was about a robbery, drinking, deforcement, and rape punishments.'?°

Article 5 ““And if a person who desires boy or girl breaks into someone’s house
traitorously and then assault to the wife or daughter of the house owner, the person
will be punished for crime by being cut his genital organ.”***°

Article 7 ““‘And if a person kisses someone’s wife or daughter or head them off and
disturb them with verbal harassment, a judge will penalize him with certain ta ‘zir
penalty, which it was one akce for each stick.””*3! As understood clearly from the
articles, not only rape crime but also verbal harassment and their punishments framed

and determined with heavy ta zir principles. Also, de-sexualization was among legal

127 <‘Bir kisi zina kasdiyla bi kisinin evine girse evlii olursa evlii ciirmin vire ve eger ergen olursa ergen
clirmiin vire kiz oglan ¢eken ve hiyanet ile bir kimsenin evine girenin ve kiz ve avret gekmege bile varan
kimesneye siyaset i¢in zekeri kesile.”” Belkis Konan, ‘‘Osmanli Hukukunda Tecaviiz Sugu’’, Osmanh
Tarihi Arastirma ve Uygulama Merkezi, vol. 29, Bahar (2011): 158.

128Ahmed Akgiindiiz, ‘‘Kanunnamelerdeki Ceza Hukuku Hiikmleri ve Ser’i Tahlili’’, Islami
Arastirmalar Dergisi, vol. 12, no. 1(1999): 12-13.
129 1bid., 13.

130 <\/g eger oglan ¢eken veya kiz ¢eken kimesnelerin, hiyanet ile evine girenin ve avret-kiz gekmege
bile varann siyaset i¢iin zekerlerin keseler.”” Ahmed Akgiindiiz, Osmanh Kanunnameleri ve Hukuki
Tabhlilleri, vol. 1V, (istanbul: Osmanli Arastirmalar1 Vakfi, 1990), 297.

181 «“\/e eger bir kimesne bir kisinin evretin veya kizin pse veya yoluna varup sdylese, kadi muhkem
tazir ediib aga¢ basma bir ak¢e clirm alma.”” Akgiindiiz, Osmanh Kanunnameleri ve Hukuki
Tahlilleri, vol. IV, 297.
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penalties for rape but we had never met such a punishment in the official records.**?

To summarize the general feature of these four penal laws, kanunnames were simply
based on Hanafi interpretation of Islamic law by constructing their articles in the
shadow of ta zir penalties. Unlike Islamic law, the rulers preferred to imply fine as a

type of ta zir punishment for zina and also a-sexualization for rape.**3

All in all, the kanunnames enacted before the Tanzimat have particular characteristics
in terms of method and scope. The kanunnames are enacted with the consent of the
Sultan to meet the needs of the Empire. The kanunnames cannot simply be named as
secular because it is based on religious principles. When it comes to sex crimes, the
kanunnames primarily deal with physical and verbal assaults against someone’s honor
and chastity. The jurists generally use the term zina to explain rape offenses by adding
the possibilities of coercion and the violation of consent such as breaking into
someone’s home or chasing her. Until Selim I (1512-20), sexual assaults were
punished accordingly both hadd principles and ta ‘zir such as compensation, exile, etc.
Sultan Selim I expended the definition and scope of sexual assaults by adding verbal
and physical harassment.

2.2.2. Rape in the Ottoman Penal Laws (1840-51-58) After the Tanzimat

After the Tanzimat Edict, Sultan Abdiilmecid (1839-1861 and the Ottoman statesmen
decided to prepare a general and inclusive penal code that was valid and feasible for
every single subject in the Empire. The Edict frankly emphasized the necessity and
importance of new laws and the reason and aim behind the codification movement
were addressed, t00.13* Furthermore, the Ottoman penal codes included not only the
base clauses of gusas and diyet (blood-money) defined in the Shari ‘a law but also ta zir
punishments interpreted through the customary warrant of the Sultan himself. Through
the existence of kanunnames; particularly the Imperial Penal Codes in 1840, 1851 and

1858, the Ottoman authorities aimed to create a sole and general penal law so that they

132 Konan, ibid., 159.

133 fsmail Acar, ‘‘Osmanli Kanunnameleri ve Ceza Hukuku’’, Dokuz Eyliil Universitesi ilahiyat
Fakiiltesi Dergisi, vol. 14, no. 13 (2001): 67.

134 <“Bundan bdyle Devlet-i Aliyye ve memalik-i mahrusamizin hiisn-ii idaresi zzmminda baz kavanm-
i cedide vaz’ ve tesisi lazim ve mithim goriinerek’’, ‘“Velhasil bu kavanini nizamiye hasil olmadikca
tahsili kuvvet ve mamuriyet ve asayis ve istiharat miimkiin olmayip”’, ‘‘isbu kavanini mukteziyenin
mevaddi esasiyesi dahi emniyeti can ve mahfuziyeti irz, namus ve mal, tayin-i vergi ve asakir-i
mukteziyenin surety celp ve miiddet-i istihdami kaziyelerinden ibaret olup”> I: MMS. 1/24. Taken from
Gumdts, ibid., 166.
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could catch standardization and common applicability in the punishments regardless
of religious and sectarian differences.'® The three significant penal laws were enacted
to meet the needs of the Tanzimat courts such as the Meclis-i Vala or Nizamiye courts,
too. I shall penetrate the scope of these penal codes to frame rape issues by presenting

legal phenomena.

Firstly, the 1840 Penal Code was the first legal production of the Tanzimat era. The
penal law consists of one introduction, 13 chapters,’*® and 42 articles.®" It is also
generally emphasized the crimes which were committed against the ruler and the
Empire, zina, murder, wounding, crossword, bribery, and taxation. Whilst the 1840
Penal Law included the crimes against the Sultan and the Empire, new order and codes,
corruption, rebellion, rape cases were not mentioned separately in this codex. Besides,
the 1840 Penal Law mentioned the matters of honor and chastity as a sacred and
precious entity as their own lives in its introduction and the third chapter. However,
more detailed information about rape offenses was not given even though it was the
fundamental judicial source for criminal cases in that period.'*® Although we cannot
find a specific description of rape, there is a special chapter; chapter Ill, for chastity
and honor crimes committed against officeholders, not subjects. Lastly, punishments
and trail processes related to sexual assaults were presented in this chapter.'® In
addition to this, the penal code adopted the principles of hadd, ta zir, gisas, and also
customary punishments.'*® Thus, the penal law was the combination of Shari‘a and
customary laws; that is why we cannot undoubtfully label those kanuns as secular.
Besides, its primary message was to guarantee the principles of the presumption of
innocence and the private penalty. Also, the preservation of these principles was
ensured with gadis’ legal decisions and thus the matter of legality was protected
through legal figures.#

135 Halil Inalcik, ‘‘Osmanli Hukukuna Giris: Orfi-Sultani Hukuk ve Fatih’in Kanunlar’’, Ankara
Universitesi Sosyal Bilimler Fakiiltesi Dergisi, vol. 13, no. 2 (1958): 122.

136 For further explanation on the context of the chapters, Rabia Beyza Candan, ‘1840 Tarihli Ceza
Kanunname-i Hiimayunu incelemesi’’, Anadolu Universitesi Hukuk Dergisi (AndHD), vol. I, no. 1,
(2015): 63-81.

137 Giimiis, ibid., 181-2.

138 Jbrahim Diilger, ‘‘Trza Gegme Sugunun Tarihi Gelisimi’’, Selcuklu Universitesi Sosyal Bilimler
Enstitiisii Dergisi, vol. (?), no. 6: 93.

139 Rabia Beyza Candan, ‘1840 Tarihli Ceza Kanunname-i Hiimayunu Incelemesi>’, Anadolu
Universitesi Hukuk Dergisi, vol. I, no. 1, (?): 76.

140 Giimis, ibid., 167-170.

141 1bid., 18.
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The common purposes of those penal laws were to decrease the rate of crime in the
Ottoman lands and to increase centralization and legality. To make it possible, the
Ottoman statesmen tried to minimize the rate of impunity when the Shari ‘a law could
not gain enough evidence to be punished a perpetrator.}4> However, there were some
systematic deficiencies in the 1840 Penal Law so some amendments were involved
throughout time.*** Kent F. Schull argued that the 1840 Penal Law could not bring a
new perception to the crimes and punishments of neither the Shari‘a law nor the
customary law. Furthermore, since the law could not provide an occasion to collect all
these legal innovations under one single court, the issue of arbitrary about the
punishments went on within the legal system. 144 He explained clearly the failure of

the penal law as;

““Generally speaking, though, this code did not change traditional forms of punishment. It still
allowed discretionary corporal punishments and fines (ta ‘zir and siyaset), meted out respectively
by kadis and local magistrates. In other words, local Islamic court judges and magistrates
continued to possess great autonomy in identifying, trying, and punishing criminals according to
their discretionary powers; all of which were sanctioned under official Ottoman-Islamic legal
authority.>*14%

As understood through the quotation above, the Ottoman jurists primarily focused on
codification to end the subjective and arbitrary punishments. But, as the content of the
1840 Penal Law was not distinguished the shari‘a from the customary, the arbitrary
and personal autonomy of the gadis could not be prevented. This resulted from the
lack of the separation of legal institutions and understanding. Indeed, the 1840 Penal
Law was prepared within a short period and had a limited scope of crime and
punishment, it could not redeem the needs of the society and government. Therefore,
the Ottoman authority decided to prepare a more detailed and functional penal code in
terms of crime and punishment. After 11 years, the 1840 Penal Law was abolished

together with the inurement of 1851 Penal Law, Kanun-u Cedid, (the New Code).

Secondly, the 1851 Penal Law-Kanun-u Cedid (The New Code) was prepared by
Meclis-i Ahkam-: Adliyye in 1851 and designed as three chapters and 43 articles. The

New Code had an identical feature in terms of wording, extent, and crime

142 Uriel Heyd, ‘‘Eski Osmanli Ceza Hukukunda Kanun ve Seriat”’, translated by Selahaddin Eroglu,
Proceedings of The Israel Academy of Sciences and Humanities, vol. 111, no.1-18 (1969): 643-644.
143 Serif Mardin, ‘“Mecellenin Kaynaklar1 Uzerine Agiklayici Notlar’’, Tiirk Modernlesmesi, ed. by
Miimtaz’er Tiirkdne, Tuncay Onder, (Istanbul: Iletisim, 2007), 122.

144 Kent F. Schull, ““Criminal Codes, Crime, and the Transformation of Punishment in the Late Ottoman
Empire’’, Law and Legality in the Ottoman Empire and Republic of Turkey, ed. by Kent F. Schull,
M. Safa Saragoglu, Robert Zens, (Indiana: Indiana University Press, 2016), 3.

145 1bid., 4.
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categorization. The sorts of crimes were relatively expended, too. The new
supplements to crime extent were respectively; falsum, counterfeiting, abduction of
girl, molestation, drinking, and lastly gaming.1#¢ The first chapter was about the crimes
committed against individuals and state, second and third chapters were about life,
property, and chastity safety and the penalties also were determined by being based on
Islamic penal principles in case of violation of them. The 1851 Penal Code also
included the crimes which were committed against honor and chastity and emphasized
the notion of the immunity of honor and chastity in the introduction part. In its second
article of the second chapter, the assaults against honor and chastity shall be penalized
according to the shari ‘a judgments; particularly hadd punishments. If the clauses of
hadd penalties cannot be provided, the criminals shall be penalized according to ta zir
punishments concerning their social conditions.!*” As we understand from the
statement below, ‘* ... penalized according to the shari ‘a judgments ...”", that means,
there is no clear separation between the Shari‘a law and the Penal Laws in terms of
their scope and limitations. There seems also a complementary relationship between
them. Just like the 1840 Penal Law, this penal law was also prepared within a limited
time, it did not bring a new understanding to legal life; particularly for sex crimes.
However, both 1840 and 1851 Penal Laws could not be sufficient enough to maintain
its existence in the system; therefore, 1858 Kanunname-i Hiimayun (the Imperial Penal
Law) was enacted.

Lastly, the 1858 Ceza Kanunname-i Hiimayun (The Imperial Penal Law) was prepared
with the leadership of Ahmed Cevdet Pasha. The Imperial Penal Law was designed as
being three chapters, 32 parts, and 264 articles. In the first chapter, the crimes which
were committed against the public; in the second chapter, the crimes which were
committed against individuals; and in the last chapter, criminal misdemeanors orderly
took place.*® Furthermore, contrary to former penal codes, the Imperial Penal law has
a relatively more secular context but it does not mean that it is opposite to Islamic law.
For instance; in its first article, there is a phrase, “the scales of ta zir punishments

which belong to shari‘a jurisdiction’’,**° that proves us the coordination between

146 Giimiis, ibid., 184.

147 Diilger, ibid., 93.

148 Giimiis, ibid.,185.

149 <<Ser'an uliil emre ait olan ta‘zirin derecatini.” ibid., 185.
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them.™® By 1926, the Imperial Penal Law had been used as a main legal source for
criminal offenses, but it got some amendments as new legal needs brought out. On the
other hand, the code was a specific production of the Tanzimat era and partially
western-style enactment.’>! Besides, the penal law aimed to transform the criminal
understanding, practice, punishments, which it disclosed the performance of torture

during the trial process and prisons.>?

Rape was described with the term fi ‘l-i seni “ under the title hetk-i z7z in this penal code.
The Imperial Penal Law initially used the concept of ‘‘hetk-i 17z’ to describe and
determine its legal punishments in the third chapter, in between the 197. and
200.articles. The chapter was named as ‘‘Hetk-i [rz Edenlerin Miicazati
Beyanindadyr’’ (Regarding the Punishments of Whom Commits Violation of Honor).
Additionally, the Imperial Penal Law in 1858 has a more significant effect on our issue.
Rape crime firstly defined more precisely and comprehensively in the 1858 Penal Law
under the title of <‘Regarding the Punishments of Violation of Honor’’.?>® Also, rape
offenses were identified and the penalties were determined through ta ‘zir principles
and customary law. The addendum to the 1858 Penal Law in 1860, the extent of the
crimes about chastity was expanded and molestation was also added.'®* Afterward, the
amendment in 1914 stated that if the perpetrator gets married to the victim, the penalty
is suspended or canceled.® When comparing to other criminal codes, the 1858 penal
Law has well-defined crime categorizations and more standard and objective penalties
about sex crimes during the 19" century. This penal code is abstractively the main
legal source of the criminal cases hearing in Meclis-i Vala. Resulting from this, every
single rape offenses or sexual harassment is penalized according to the articles of the
Imperial Penal Law in 1858.

To the consequence of the analysis in the Meclis-i Vala registrations between 1858-
68, all the sentences about rape offenses were mostly based on the verdict in the 1858

150 Tahir Taner, ‘*Tanzimat Devrinde Ceza Hukuku’’, Tanzimat I, (istanbul, 1999), 230.

151 Giimiis, ibid., 186

152 Kent F. Schull, ‘*Criminal Codes, Crime, and the Transformation of Punishment in the Late Ottoman
Empire”’, Law and Legality in the Ottoman Empire and Republic of Turkey, ed. by Kent F. Schull,
M. Safa Saragoglu, Robert Zens, 5.

158 <‘Hetk-i 1rz edenlerin miicazati beyanindadir>> Dustiir, Tertib I, vol. 1., 537-597; Konan, ibid.,163.
154 Zeyl 3 (1277 H.) (1860M.): “Ziikur ve inasdan geng kimselere hiref-endazlik edenler bir haftadan
bir aya kadar ve elleriyle sarkintilik edenler bir aydan ii¢ aya kadar hapis olunur.” Ahmed Akgiindiiz,
islam ve Osmanh Kiilliyat1, vol. 2, (Istanbul: Osmanli Aragtirmalar1 Vakfi, 2012), 866.

1%5 Konan, ibid.,163.
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Penal Law. The verdict is that *‘If someone commits fi ‘lI-i seni‘ to someone forcibly’
or, “‘If someone rapes someone ¢lse’’, the person shall be inflicted on hard labor
penalty at least three years under Article 198 or imprisonment penalty under Article
197 or Article 201. However, the duration of the punishments might show differences
according to the age of a victim and other criminal acts.**® The articles about rape from
Article 197 to 200 shall be analyzed one by one to build the legal framework of rape
offenses.

Firstly, Article 197 is about rape offenses which were against a child who is younger
than 11 years old. Article 197: ‘“Whoever commits fi ‘I-i seni or rapes against a child
who is younger than eleven years old, the person shall be punished imprisonment for
six months at least.”’*>” This article mainly addresses rape against the child. In 1922,
the article was amended and the content was rearranged with rape crimes committed
against unconscious and mentally unbalanced people. That ‘this situation of a victim
must be known by an offender’” was added to the article and hence his or her

punishment could be arranged to that clause.

Secondly, Article 198 was about rape offenses committed against individuals who
were elder than 11 years old. Article 198: ““If a person commits cebren fi‘l-i geni”, an
indecent act by force, or rapes, the person shall be put in hard labor provisionally.”**%®
Addedly, in 1860, the article got addendum and the attempt for rape also got punished
because of other criminal acts. The addendum of Article 198: ““If a person attempted
to rape or commit cebren fi‘l-i seni and the action does not occur because of other
reasons, the person shall be punished imprisonment for three months at least.””*>® In

1922, the article was re-amended and the condition of duress and opposition was
added.

Thirdly, Article 199 explained rape offenses that were committed by the parents,
guardians, teachers, or servants who were charged with the victim’s education and

protection. Article 199: “‘If rape offense or cebren fi‘l-i seni* is performed by the

156 BOA, MVL 661-22, (3 Muharrem 1281/ 8 June 1864)

157 197.madde: ‘‘Her kim on bir yasindan asag1 bir ¢ocuga fi‘l-i seni‘ icra eyler ise alt1 aydan ekall
olmamak tizere muvakkaten habs cezasiyla miicazat olunur.”” Dustir, Tertib I, vol. 1., 537-597.

1%8 198.madde: ‘‘Bir adem bir kimesneye cebren fi‘l-i seni* icra ider yani irzina gecer ise muvakkaten
kiirege konulur.”” Dustiir, Tertib I, vol. I., 537-597.

159 Zeyl, addendum: ‘‘Béyle cebren fi‘l-i seni‘ icrasina tasaddi idiibde yed-i ihtiyarinda olmayan esbab-
1 mani’a hiliiletiyle fi‘le ¢ikamamis olur ise ii¢ aydan ekall olmamak iizere habs cezasiyla miicazat
olunur.”” (3 Cemaziye’l-ahir 1277/17 December 1860) Dustiir, Tertib I, vol. 1., 537-597.
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victim’s teacher, guardian, or servant, the person shall be put in hard labor for five
years at least.”’1%0 In 1922, the article was also amended and the possibilities of the
victim’s death, catching infectious diseases, affecting the victim’s health condition
worse and multiple offenders (gang rape) were added too.

Lastly, Article 200 was about rape offenses which were committed against a virgin
woman that in this situation, the perpetrators were imposed compensation for that
victim. Article 200: ““If such rape offense or cebren fi‘l-i seni‘a is perpetrated to an
unmarried girl, the person who committed it shall be put in hard labor and also
sentenced to a fine.”’*%! The addendum of Article 200 in 1860: “‘If a person deceives
a girl with the promise of marriage and ruins her virginity, and after the sexual
intimacy, the person gives up getting married, the person shall be punished
imprisonment from one week to six months and also fine; however, the person must

confess it or the girl must prove it to be implied the punishment.”*16?

All in all, rape and adultery always found a place in both the kanunnames in the
classical age and the penal laws in the Tanzimat era. The kanunnames before the
Tanzimat are considered rape offenses as a variant of zina and its legal entity is
explained through the notion of zina. On the other side, the kanunname of Sultan Selim
| distinguished rape from zina via harsh ta ‘zir punishments. Cutting genital organs was
seen suitable for this crime but we do not have any concrete evidence about whether
the punishment was implied or not. After the Tanzimat Edict, the penal codes were
enacted in 1840,1851 and 1858 so that the rulers could empower the central
government and create a general and feasible penal code for every subject in the
Empire. Both the 1840 and 1851 Penal Codes, rape, and zina issues are tied up with
honor and chastity concepts. The influence of religious law and customary law are
intensively used during the codification process so these are called local penal codes.

160 199.madde: ‘‘Cebren fi‘l-i seni‘a icrasi buna diigar olanlarin iizerlerine hiikiimleri cari olan
miirebbiyeleri veyahut velileri veyahut aylik hizmetkarlar1 tarafindan vuku’u bulur ise bes seneden ekall
olmamak tizere kiirek cezasi hiikiim olunur.”” Dustir, Tertib I, vol. I., 537-597.

161 200.madde: ‘‘Eger boyle cebren fi‘l-i seni‘a heniiz bir ara tezvi¢ olunmamis kiz hakkmda vuku’u
bulur ise buna miitecazer olan kimse igbu kiirek cezasindan bagka tazmin virmege dahi miistehak olur.”’
Dustiir, Tertib I, vol. I., 537-597.

182 Zeyl, addendum: “‘tezevviic idecegi diye igfal ile bir bikr-i buluganm bikrini izale idiibde sonra
almadan istintal iden kimse kendiisiinden bedel tazmin bikr alindiktan sonra bir haftadan alti aya kadar
habs olunur fakat bu hilkmiin suduru izdivag va’adiyle igfali ya erkegin ikrar ve itiraf eylemesine
veyahut kiz tarafinin isbat etmesine menuttur.”’ (3 Cemaziye’l-ahir 1277/17 December 1860) Dustiir,
Tertib I, vol. 1., 537-597.
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However, the 1858 Penal Law is the combination of Ottoman law and the 1810 French
Penal Law; therefore, it is not a domestic codification. With the enactment of 1858
Penal code, rape firstly defined through the term fi ‘l-i seni* and the term hetk-i 17z was
used to define physical and verbal assaults against honor and chastity. The punishment
and other criminal factors were mentioned in a detailed way in the articles of the

Imperial Penal Code. As a result, the Ottomans constituted their legal language.
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3. THE DEFINITION OF RAPE IN THE MECLIS-I VALA REGISTRATIONS

The rape offenses in the Ottoman Empire were investigated in both the Shari ‘a courts
and the local courts. The standardization and modernization movement together with
the Tanzimat Edict gained a new dimension to the legal system. The division of the
courts according to their warrant and expertise such as Commercial and Shari ‘a courts
and the enactment of the new codes such as Majalla (Mecelle)!®® and the Penal Laws
in 1840, 1851, 1858 created a new legal understanding in the Empire. That means each
legal issue could be heard and investigated according to its context. Rape offenses
were the subject of the criminal law and to investigate and conclude rape offense was
the duty of the Meclis-i Vala. Even if they were examined in the local courts, the final
judgment always belonged to the Meclis-i Vala. The reason was that the crimes against
someone’s chastity and honor took place the Penal Laws and they were evaluated as
grave crimes. The Ottoman authority frankly promised to save someone’s chastity and
honor as their rights to live and own property in the penal laws; therefore, the top-rank

court in the Empire was responsible for providing justice.1®*

While doing this analysis, the Shari‘a and the Meclis-i Vala registrations will be the
focused point to illustrate the definition of rape through case samples. The Meclis-i
Vala registrations are the main research object of this study to penetrate Ottoman legal
literature after the Tanzimat. The records are criminal case samples which were held
in local courts and sent to the Meclis-i Vala for final judgment or re-hearing. The

records are approximately fifty case documents regardless of sex, socio-cultural and

163 Mecelle or Mecelle-i Ahkam-z Adliyye was a law which involved the law of obligations, the law of
property and the procedure of trial. It was considered as the first civil law of the Ottoman Empire which
was prepared with the leadership of Ahmed Cevdet Pasha between 1868-1876. Mehmet Akif Aydin,
“Mecelle-i Ahkam-1 Adliyye’’, https://islamansiklopedisi.org.tr/mecelle-i-ahkam-i-adliyye, (2016-
2020), [24.03. 2020]. For further information, Samy Ayoup, ‘‘The Mecelle, Sharia, and the Ottoman
State: Fashioning and Refashioning of Islamic Law in the Nineteenth and Twentieth Centuries’’ (2016).
164 <« bundan bdyle Devlet-i Aliyye ve memalik-i mahriisemizin hiisn-ii idaresi zimninda bazi kavanin-
i cedide vaz’ ve tesisi lazim ve mithim goriinerek igbu kavanin-i mukteziyenin mevadd-1 esasisi dahi
emniyet-i can ve mahfuziyet-i irz ve ndmus ve mal...”.
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religious identity and age from all over the Empire between 1858-1868. This period
was intentionally chosen because the 1858 Penal Law or the Imperial Penal Law was
one of the most comprehensive and well-organized criminal codes of the Empire in
terms of crime extension and the scope of punishment. Also, all the terms used for the
identification of rape in Ottoman legal language are explained by addressing some
certain articles in the 1858 Penal Law. These terms are respectively, hetk-i iz
(violation of honor), fi‘l-i seni* or seni‘a (zina or rape), fi ‘l-i livata (homosexual rape

or forced sodomy), and bikr-i izale (defloration).
3.1. The Identification of Rape in the Meclis-i Vala

In this part of the study, the main focus is to give the meaning of the legal terms which
were used to identify rape offenses in the penal laws and court records after the
Tanzimat Edict. As previously mentioned, the Meclis-i Vala was a highly qualified and
ranked court in the Ottoman legal system during the Tanzimat era and its working
conditions and principles were arranged accordingly the values of that era. Considering
this, all the rape offenses held in the Meclis-i Vala must have been concluded through
these principles. Therefore, to get a better conceptual schema, the terms used to
identify rape in the legal documents above; especially the 1858 Penal Law, will be
studied in terms of their usages in the Meclis-i Vala registrations. Also, through the
registrations, the factors which affect the identification and definition process of rape
offenses and the components of rape definitions will be analyzed by referring to certain
rape cases from the Meclis-i Vala.

Initially, hetk-i 17z (U=_= <lia ) is a kind of collocation which forms of heteke which is
an Arabic verb, to attack, and 7z which is an Arabic noun, chastity or honor and it was
used to define rape offenses in Ottoman legal language; especially for rape.'®® In
dictionary meaning, hetk-i z is referred to the laceration of the chastity curtain,
““namus perdesinin yirtilmas:”’ in Turkish or for a better English translation, attack on
honor or chastity.2%® In this point, the question of how Ottoman jurists conceptualized
hetk-i 1z as a legal term to define sexual violence in Ottoman legal literature matters

increasingly for this study. Further, the term hetk-i 17z was the most commonly used

165 Sabri Erturhan, ‘Fikhi Agidan Nitelikli Cinsel Saldir1 (irza gegme)’’, Cumhuriyet Universitesi
Ilahiyat Fakiiltesi Dergisi, vol.16, no.2 (2012): 27.

186 Ferit Develioglu, Osmanlica-Tiirk¢e Ansiklopedik Sozliik, (Ankara: Aydin Kitapevi Yayinlari,
2015), 456.
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legal term which was frequently observed in the official documents during the 18™
century. The term mostly described any form of assault penetrating against someone’s
family, child, or wife. In addition to this, the term was also used to define any verbal
and physical attack against someone’s honor, chastity, and privacy.'®” Therefore, the
protection of honor or chastity, seemed highly significant to be preserved through
kanuns, laws, because violation of a subject’s honor or chastity meant threatening the
honor of the Empire.’®® Basak Tug’s study, focusing on the petitions sent to the
Imperial Council (Divan-: Hiimayun) in the 18" century about sexual violence
offenses, showed that Ottoman jurists used hetk-i iz and also fi‘l- seni 1%° to define
sexual violence offenses in the 18" century. These cases were mostly related to
intrusions and brigandage.'’® For example;
‘“May you, most excellent and merciful master, be well and strong!
I, your humble slave, am an inhabitant of the village of Yildirim el-viran of the district of Sorba
in Ankara. While my wife Fatime was taking care of her land with no harm or offense to anyone,
Hacioglu Kadri, an inhabitant of the same village, being one among the harmful bandits, “broke
into my house” at night and committed an “indecent act” (fi ‘lI-i seni ) with my wife and “violated
(her/our) honor” (hetk-i 17z) and committed “mischief” (fesad). Since the aforementioned Kadri
has run away, | kindly request an imperial order of yours addressing the judges of Ankara and

Sorba and the governor of Ankara for resolving the case when he is captured and establishing

justice according to the fatwa of the chief mufti that | present here.

Your humble servant, Karabasoglu Hasan Bese”’1"*

Another example; Osman who was the son of Basri was charged with threatening the
public order by performing inappropriate actions and also, he attempted to commit
rape. Those allegations were proved by the Voyvoda of Giinyiizii and he was sentenced

to exile.'’2 In this case sample, hetk-i iz defines rape as a form of sexual violence;

167 Bagak Tug, ‘‘Gendered Subjects in Ottoman Costitutional Agreements, c.a. 1740-1860”, European
Journal of Turkish Studies, no. 18 (2014): 9-10.

188 jbid., 10.

189 The term fi'l-i seni' can be translated as an indecent act literally, but it means also adultery and rape
at the same time. To separate them from each other, the notion of consent and force must be sought in
the document for a better evaluation.

170 Tug, ibid., 14-15.

11 BOA, A.DVN.SKT, folder 67, petition 134 (1157/1744). Taken from Tug, ‘‘Gendered Subjects in
Ottoman Costitutional Agreements, c.a. 1740-1860, 12.

172 «“Kal‘a-1 Sultiniye na’ibine ve Giinyiizii voyvadasina, Giinyiizii Kazasi’na tabi‘Burma Karyesi
sakinlerinden Basri oglt Osman nam sahis kendii halinde olmayub insilab-1 asdyis-i fukara-y1 memleket
ve ta‘dil-i mehdmm-1 maslahati miistelzim hareket ve hetk-i irz da‘iyye-i fazihasina ciir’et eyledigi ba-
i‘lam u mahzar voyvada-1 mimaileyh tarafindan inha’ olunmakla kavas miibaseretiyle merktimin Kal‘a-
1 Sultaniye’ye nefy ve icldsi babinda divandan emr-i ali.”” Sibel Kavakli, ““929/A Numarali Nefy
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however, in the previous case, hetk-i 7z and fi I-i geni ‘are mentioned in the same line
with different purposes. While hetk-i iz defines the attack against honor (seref or
onur), fi‘l-i seni* points out illicit sexual intercourse under duress. This contextual
differentiation shows that hetk-i i7z gained a different identity to signify any sort of
sex crimes within society. This approach can be observed in the kanunnames before
the Tanzimat; thusly, zina was both a legal term for illicit sexual intimacy and a
comprehensive legal term to define verbal and physical assaults against someone’s

honor and chastity.

On the other side, the Islamic legal understanding approaches sexual intercourses
which are not based on a marriage contract as a crime. The main category for these sex
crimes is zina to determine any sort of illicit sexual intercourse between a man and a
woman. Therefore, rape has always been evaluated under this category.’”® This
tendency was also followed by the Ottoman judiciary authority to define sex crimes.
The main title was zina used to determine any form of sex crimes including adultery,
rape, sodomy, molestation, etc. before the Tanzimat Edict. After the Tanzimat, the term
hetk-i 17z turned into a general term to state all kinds of sex crimes in the penal code in
1858. To give an example for the conceptual transformation of the term hetk-i 17z from
the 1858 Imperial Penal Law, ‘‘Chapter II: Part 3: ‘Hetk-i wz idenlerin miicazati
beyanmindadir’ (Regarding the Punishments of Whom Commits Violation of Honor)’
After this title, the articles related to sex crimes such as adultery, sodomy, rape,
prostitution, and molestation, and also their punishments take place between 197 and
200 articles by using the term fi‘l-i seni‘. As seen in the case sample, the components
of hetk-i iz, breaking into someone’s home, attacking someone’s chastity or honor,
and being a member of a bandit were accepted as reasonable components of hetk-i irz.
Except for being a member of an illegal bandit, the other two components are seen in
the Meclis-i Vala with the name of fi ‘I-i seni instead of hetk-i i7z. Besides, there is no
any example related to the usage of hetk-i 17z to state rape offenses in the Meclis-i Vala

records. It can be the result of terminological transformation after the Tanzimat

Defterinin  (1826/1833) Transkripsiyon ve Degerlendirilmesi’’, (M.A. Thesis, Gaziosmanpasa
Universitesi Sosyal Bilimler Enstitiisii, 2005), 527.

113 Ziba Mir Hosseini, ¢‘Criminalizing Sexuality: Zina Laws as Violence Against Women in Muslim
Contexts’’, http://lastradainternational.org/Isidocs/islamic.pdf [March, 2010/ 20.03.2020].
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because the Ottoman judicial characters preferred to use the term fi ‘l-i seni‘ to define

zina and rape in the Meclis-i Vala and the shari ‘a registrations.

On the other hand, according to the shari ‘a record in Uskiidar (1740-1742), the terms,
both serm, and hetk-i 17z penetrate the range of verbal assault which violates personal
rights and dignity in eighteenth-century Ottoman society. This verbal assault includes
swearing, insulting, and calumny, and its punishment is mostly exile, ta‘zir, and
dismissed from the profession. Indeed, the term setm (~3%) which is an Arabic word
means swearing, cussword, and blasphemy.™ Further, it was not only used for sex
crimes but also to define verbal assaults to offend someone’s honor and reputation just
like hetk-i 17z.1"> Additionally, setm took place as a form of sex crimes in Chapter II;
Part 6; Articles 213-2167% in the 1858 Penal Law. The collocation of setm and hetk-i
wrz does not exactly state rape offense but it emphasizes the violation of someone’s
reputation and honor rather than chastity. It is important to know how semantic change
is possible through the legal issues in the court records. For example, a case from
Uskiidar court in 1740 between Fatma Hatun and Seyyid Mustafa was about
defamation and violation of honor. Fatma applied to the court by saying ‘‘Seyyid
Mustafa told me harlot and whore to my face. He swore and violated my honor.”” After
the confession of Seyyid Mustafa, he was sentenced to ta zir.}”” In another case, Molla
(Mullah) Mustafa pressed charges against Ali in Uskiidar court. Mullah Mustafa
claimed that Ali had sworn to my wife and mother and insulted me by saying ‘‘black-
hearted’’. He violated my honor. As a result of the trial, Ali confessed his offense and

was sentenced to ta zir.1”® As seen from the case samples, setm and hetk-i 7z have

174 Develioglu, ibid., 1159.

175 Tug, Politics of Honor in Ottoman Anatolia: Sexual Violence and Socio-legal Surveillance in
the Eighteenth Century, 180.

176 For further, the Imperial Penal Law (1858) can be examined through the journal of ‘Dustr’’.

At Ma‘riz;
Uskiidar’da EvliyAhoca mahallesinde sakine ve zati vech-i ser‘i iizere mu‘arrefe olan FAitima Hatun
hasmi es-Seyyid Mustafa muvacehesinde tarih-i i‘lam giinii muvacehemde bana kahbe ve fahise deyii
setm ve hetk-i irz eyledi deyii ba‘de’d-da‘va ve’l-ikrar miicebince mezbir es-Seyyid Mustafa’ya ser‘an
ta‘zir lazim geldigi bi’l-iltimas huzir-1 lilerine i‘14m olundu. (Uskiidar Mahkemesi 403 Numaral1 Sicil
(1154-1155/ 1740-1742)

178 Ma‘riiz-1 da‘i-i devletleridir ki;
Vaki¢ olan mevaddi istimd‘ i¢iin taraf-1 ser‘den irsal olunan Ahmed Efendi da‘ileri Uskiidar’a
tabi* Istavros karyesine varip ba‘de akdi’l-meclis karye-i mezbiire sakinlerinden Molla Mustafa meclis-
i ma‘ktd-1 mezkirda hasmi Ali ile ba‘de’t-terdfu‘ mezbir Ali tarih-i i‘lam giinii bagda muvacehemde
bi-gayr-1 vechin cima‘ lafziyla anama ve avradima setm ve kalbi kara deyi hetk-i irz etmekle micib-
i ser‘isi ba‘de’d-da‘va ve’l-ikrar miicebince mezbir Ali’ye ser‘an ta‘zir lazim geldigini mezbir
da‘ileri mahallinde tahrir ba‘de iimena-i ser‘le meclis-i ser‘a gelip ala-vuki‘ihi inha eyledigi bi’l-
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separated function; while serm defines swearing, hetk-i 17z describes insulting and as a
result, violating honor. None of these usages are stated sex crimes, but they are for

expressing offenses which are committed against personal rights and honor.

Secondly, fi‘l-i seni‘ (2 9 is a legal term which means bad action and it is
commonly used to define not simply rape but also adultery incidents in the Ottoman
legal system. There is a terminological shift from zina to fi‘l-i seni‘ in the Ottoman
legal language from the 16" century. However, the time when the terminological shift
exactly completed was unknown because it was a graded shift which had been
improved in time. Yet, according to Basak Tug, the replacement of the term zina by
fi 1-i seni* in the Ottoman legal language was rigorously established during the 18"

century as a result of the analysis of Ankara and Bursa shari ‘a records.*’

““There seems to have been a gradual increase in the utilization of the term fi /-i seni* in legal
practice. Whereas fi ‘I-i seni‘ was not firmly established as a term replacing zina in the Ottoman
legal language of the sixteenth century. It apparently started to replace the term to refer to most
sexual crimes during the seventeenth century, as we can observe from the Istanbul registers.” 8

As stated above, the shift from zina to fi‘l-i seni* was a long-term process in the
Ottoman legal literature. The term was basically used to define sexual crimes between
the 16" and 17" centuries in the Ottoman legal language. The term began to become a
legitimate and common legal term to define most of the sex crimes from the 18"
century. But it was clear that the term firmly became common and absolute during the
19" century to define adultery, rape, and sodomy together with the enactment of the
1858 Penal Law.

On the other hand, the term fi ‘lI-i seni‘ was also used in the shari ‘a records to define
rape and adultery offenses. There was no semantical transformation throughout the
Tanzimat era. The term frequently implies adultery, sodomy, and rape in the Ottoman
legal sources. To make the usage of the term clearer, let’s analyze the shari‘a and the
Meclis-i Vala registers. For example, Mustafa who inhabited in Toygar Hamza
neighborhood was convicted for committing fi‘l-i seni’, adultery. Mustafa invited
whores to his home and he hooked up with those whores on holly days. This allegation

was made by subasi Miistedam Beg before the gadr and the confession of Mustafa

iltimas huzir-1 alilerine i‘lam olundu. Ferman men-lehu’l-emrindir. (Uskiidar Mahkemesi 403 Numarali
Sicil (1154-1155/ 1740-1742)

119 Tug, Politics of Honor in Ottoman Anatolia: Sexual Violence and Socio-legal Surveillance in
the Eighteenth Century, 177.

180 1bid., 177.
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confirmed the allegation. As a result of the trial, he was sentenced to ta zir.'®* In this
adultery case, no phrase points out the sing of force together with the term of fi‘l-i
seni”. If there is a lack of force and consent to have sex, the action is named as adultery.

Let’s examine the fatwa of Abu Suud in the 16" century about prostitution;

““Question: If a group makes it a custom to go from village to village, causing their wives,
daughters, and female slaves to commit fornication, what is their sentence according to the
shari ‘a?

Answer: They should all, without exception, suffer an extremely severe chastisement, ta zir, and
not be released from prison until their reform becomes evident. Those women whose fornication
is proven should all be stoned.’”182

According to the fatwa of Abu Suud, pandering was sentenced to severe ta‘zir
punishment, which means, they would be kept in imprisonment until they got edified.
And the women who were whores were sentenced to recm, stoning, to death if their

crimes were proven.

Another example, Hasan who was the son of Mehmed claimed that Marko Mihal and
Yani Petro; they were identified as dhimmi, non-Muslim subjects, had raped or
committed fi 1-i seni*. He appealed to the Shari‘a court in Istanbul to seek justice.!8
As we understand from this case, rape incident which was committed against a man is
labeled as fi‘l-i seni* rather than fi‘l-i livata in this case. That shows that fi ‘lI-i seni* is
a comprehensive legal term which can refer to rape and homosexual intimacy. In
another case, Fatima who was the daughter of Veli Hodja was married to Omer Bese.
Mustafa and his friend Ebubekir intended to rape or commit fi l-i seni* Fatima. They
broke into her house to rape her. However, Fatima screamed out and her neighbors

saved Fatima from being raped. To be investigated and punished the crime, the

181 <«Odur ki Uskiidar subasis1 olan fahrii’l-akran Miistedim Bey b. Abdiilmennin ndm kimesne mahfil-
i ser‘de takrir-i meram kilip Toygar Hamza mahallesinde Mustafa nam kimesnenin evinde fahiseler
vardir miibarek giinlerde fi‘l-i seni* etmek ihtimali vardir {izerine varilip kesf olunmasin taleb eylerim
dedikde kibel-i ser‘den Mevlana Mehmed b. ibrahim el-miistaid varip zikr olunan odada Satilmis b.
Hizir ve Fatima bt. [brahim ve Hri bt. Hiiner Celebi ndm avretleri iicii bir dosekte iken tutulup kendilere
sudl olundukda seytan belasina ugradik deyu ikrar eylediklerinde ta‘zir olunmaga isaret olundugu kayd
sud.”’ Uskiidar Mahkemesi 84 Numarali Sicil (999-1000/1590-1591)

182 Semerdijan, ibid., 50.

183 <“Mahmiye-i Istanbul’da Parmakkap1 kurbunda sakin olan yasakgilarin odabasis1 Mustafa Bese b.
Abdullah nam racilin hizmetkar: olan Mehmed b. Hasan nam emred meclis-i ser‘-i serifde, Marko v.
Mihal ndm efrenci ve Yani v. Petro nim zimmi mahzarlarinda takrir-i kelam edip, isbu tarih-i kitab
sehrinin yirmi {i¢iincli gecesi Cum‘a gecesidir, aga-y1 mezbir Mustafa sdir yasakeilar ile mahallati
beklemeye gittiklerinde, nisfu’l-leyle karib odadan tasra ¢ikip kenife vardigimda mezbtran Marko ve
Yani bana fi‘il-i seni‘ ettiler, sual olunup icrd-y1 hak olunmak taleb ederim dedikde, gibbe’s-suél
zimmiyan-1 mezbiran husfs-1 mesfiru inkar edicek, miidde‘i-i mezbirdan takririne muvéafik beyyine
taleb olundukda, ityan-1 beyyine i¢in istimhal etmegin, mehl-i ser‘1 ile imtihal olunup, ma hiive’l-vaki*
gibbe’t-taleb ketb olundu. Hurrire fi’l-yevmi’s-sabi‘ ve’l-15rin min Cemaziyelevvel li sene seb‘a ve 15rin
ve elf.”” Istanbul Mahkemesi 3 Numarali Sicil (1027/ 1618)
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plaintiff appealed to the Shari ‘a court in Kayseri.'®* In this example, we observe that
fi‘l-i seni* is a common term to define rape in the shari‘a records as being in the
registration of the Meclis-i Vala. Let’s analyze the fatwas of Abu Suud about the

identification of rape;

““Question: If Zeyd without being married to Hind takes her by force, what should happen to

i?’ée\’/?er: If he is @ muhsan (a married Muslim), he will be killed.”*&

““‘Question: Zeyd enters Hind’s house, and wants to take her by force. Hind, unable to repel Zeyd

in.any other way, injures him with an ax. Zeyd dies from the wound. What should happen to

Xaze;)er: She has performed an act of holy war (jihad).” 18
Through the fatwas above, there are some critical phenomena which affect the
identification process of rape. Firstly, marital status is quite influential during the
determination of range and degree of punishment for sex crimes. Also, the notion of
force in the first fatwa is important because there is no certain change in the component
of rape from the 16" to the 19" century. The force is the main distinguishable
component of rape from adultery. As a result of rape, if the perpetrator is married, he
is sentenced to death. But as we know, there is no example of execution for sex crimes,
only once in the reign of Mehmed IV (1648-1687) according to Naima’s who was one
of the historiographers (vakaniivis) (b.1655/d.1716) chronicles.*®’ In the second fatwa,
the perpetrator breaks into the victim’s house and abducts her. This behavior is
considered as invasion of privacy and attack against someone’s free will; therefore, it
IS seen as a component of rape. The interesting thing here; we will have also observed
the same legal judgment in the Meclis-i Vala records in the following chapter, is that
if wounding or Kkilling occurs with a sharp object, the victim becomes exemption from

the punishment. The action of the victim is considered self-defense.

184 <“yilayet-i Anadolu’da medine-i Kayseriye muzafatindan Erguncak nam karye ahalisinden Omer
Bese b. Ibrahim nam kimesne meclis-i ser‘-i serife Mustafa b. Ali nAm kimesneyi ihzar ve mahzarinda
takrir-i keldm ve bast-1 meram edip térih-i kitdbdan bir buguk sene mukaddem mezbir Mustafa ve refiki
olup gaib ani’l-meclis olan Ebibekir b. ( ) ndm kimesne gece ile karye-i mezbiirede hala zevcem olan
Fatima bt. Veli Hoca ndm héatun sakine oldugu menzilin duvarindan asip fi‘l-i seni kasd eylemisdir.
Sual olunup takriri tahrir olunmak matliibumdur dedikde gibbe’s-sual mezbir Mustafa cevabinda
hizmet eyledigimiz agamiz Hiiseyin Bey nam ciindinin mezbtre Fatima Hatun ile hustimeti olup bir
gece varin 1rz eksikligi edin deyii beni ve gaib ani’l-meclis olan mezbir Eblibekir’i irsal eyledikde biz
dahi gece ile varip mezbire Fatima Hatun un sékine oldugu menzilin duvarindan asip girdik, mezbire
Fatima Hatun tayi‘a olmayip feryad eyledikde, ahali-i karye gelip mezbireyi yedimizden halas eylediler
dediklerinde vaki‘ hal hifzan li’l-makal ketb olundu. Tahriren fi’l-yevmi’r-rabi aser min Zilhicceti’s-
serife li sene isneteyn ve erba‘in ve elf.”” Rumeli Sadareti Mahkemesi 56 Numarali Sicil (1042/ 1633)
185 Semerdijan, ibid., 50.

186 Ibid., 52.

187 According to Ekrem Bugra Ekinci, death penalty was only perpetrated in the reign of Mehmed 1V
for adultery offense. Ekinci, ibid., 347.
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In the Imperial Penal Law in 1858, Article 198 includes a clear definition of rape to
distinguish from zina. Article 198: <“Whoever commits rape, cebren fi ‘1-i seni* which
means a bad action under duress, the person is sentenced to hard labor.’” The statement
of “‘cebren fi ‘l-i seni* (a bad action under duress), generally takes place in the records
to indicate sexual intimacy as rape. This tendency probably is implied because of the
usage of the term fi ‘l-i seni* for both adultery and rape. In some cases, fi ‘lI-i seni* refers
to adultery without stating coercion. When this happens, the process of trial and
punishment can completely show different results. To avoid such a legal dilemma, the
Ottoman jurists preferred to use cebren to separate rape cases from adultery cases. To

enlighten this distinction, let’s analyze some rape cases concluded in the Meclis-i Vala.

The adultery case which was examined in Sivas Province in 1868 precisely presents
us with the usage of fi ‘lI-i seni* for adultery cases. Havva who was the wife of Hiiseyin
had sexual intimacy with Ovakim and this intimacy happened with both sides’ consent
and their own free will. They were caught by zaptiye and local people, and then they
had to confess their crimes.*® Another case, this petition was written to Thessaloniki
Province in 1867 is about the allegation of Anastasya who was raped by Ahmed. Her
allegation about Ahmed is recorded with this statement ‘“cebren fi ‘l-i geni*’’ to stress
the performance of cebr during the sexual assault.*®® Also, Fatma who was a married
woman to Caderlioglu Mehmed Biray was raped by Mehmed bin Islam; bin is an
Arabic word to indicate whose son he is. Fatma was out to check on her animals and
then Mehmed grabbed her tightly and raped. Her allegation is indicated in the case

documents as *“fi ‘I-i geni***.1%°

As understood through the rape case samples from the Meclis-i Vala, the term fi'l-i
seni' is used for both adultery and rape because both they are serious crimes that were
seen as a threat against public morality and order. Also, even if there was no certain
word to define rape directly in the Ottoman language, Ottoman jurists were likely to
use fi ‘1-i seni* for adultery cases but by adding cebren to the term fi ‘l-i seni*, they thus
defined rape offenses with the term cebren fi ‘l-i seni*. To interpret the sample cases in
terms of the usage of the term fi ‘l-i seni*, the first case about Havva and Ovakim was

related to zina offense and that sexual intimacy was based on both sides’ consent and

188 BOA, MVL 567-9, (26 Ramazan 1284/ 21 January 1868)
189 BOA, MVL 1030-76, (13 Sevval 1283/ 18 February 1867)
1% BOA, MVL 1078-37, (20 Sevval 1283/ 25 February 1867)

58



will. Although Ottoman judicial officers defined zina with fi ‘l-i seni*, the absence of
force and its variant was not mentioned at all, and thus the case was evaluated as an
adultery offense rather than rape. In the other two cases, Fatma’s and Anastasya’s
cases, their allegations were stated by stressing the notion of cebr and how it occurred.
In this context force, cebr is an important factor to define a rape offense in Ottoman
legal literature as a component of fi ‘lI-i seni‘. What are the other components of fi ‘I-i
seni* according to the Ottoman judicial perspective? These components are

respectively cebr, intrusion, and intendment (gasd).

One of the most significant components of the rape definitions in the Meclis-i Vala
registrations is cebr (L) which means force or cebren (1) which means by force.
In dictionary meaning, force is defined as ‘‘to make something happen or make
someone do something difficult, unpleasant, or unusual, especially by threatening or
not offering the possibility of choice’’.!®* Another explanation for cebr or cebren
comes from Ferit Develioglu that he defines it as duress or under duress.1%? Also, cebr
is a direct effect on a person to make him/her commit a crime. Therefore, trussing up
of hands or feet, locking down in a place, and any forcible action which violates
someone’s free will and consent is considered as cebr, force.r®® Also, cebr was
explained in the Imperial Penal Law in 1858 as ‘‘Force is assault and battery which
aims to hinder the movements and actions of a victim by trussing up of his or her arms
or giving alcohol or poison to enable the victim to show resistance against an
offender.1%

We can also expand the range of duress such as kidnapping and retention by being
based on rape cases in the Meclis-i Vala registration. Kidnapping is commonly seen in
the rape cases and the main point of this crime is to restrict someone’s freedom and
also to hinder him or her to show resistance to his or her offenders. Also, retention is
a variant of kidnapping that it means ‘the continued use, existence, or possession of

something or someone”’.1% Another definition of retention is that ‘‘to keep someone

191 Force, https://dictionary.cambridge.org/dictionary/english/force [26.04.2020].

192 Develioglu, ibid., 144.

193 galih Erturhan, ““Fikhi Agidan Nitelikli Cinsel Saldir1 (Irza Gegme)’’, Cumhuriyet Universitesi
ilahiyat Fakiiltesi Dergisi, vol.16, no.2, 26.

194« _1rzina kastettigi kimsenin mukavemetine ve miimanaatina bakmayarak iizerine yiiklenip veya
kollarmi baglayip veya kendisini mukavemetten men edecek baska bir fiil-i miiessir icra eyleyip mesela
bayiltacak bir ilag igirip veya sarhos edip vesair bunun emsali seyler yapip fiil icra etmektir”

195 Retention, https://dictionary.cambridge.org/dictionary/english/retention [26.04.2020].
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in a somewhere for a while’” or ‘‘to hinder someone to do something’’ or to deprive
someone of something’’.1% The existence of kidnapping or retention in the rape trials
is concrete evidence of rape because it proves the sexual intimacy happening under
duress. Also, since kidnapping and retention are crimes which violate someone’s right

to live and freedom, they are complementary factors of rape trials.

For instance, Merine who was the daughter of Manol claimed that she was raped by
thirteen soldiers in the church where she went. The allegation of rape is built around
duress notion with the statement of *“... mezbure Merine’yi kaldirup gezdirdikleri...”’,
Merine was taken away or kidnapped and then changed their places, to prove the
sexual intimacy that happened under duress.®” Also, the rape case held in Kastamonu
Province in 1280 (1863/64) indicates another kidnapping incident and also retention.
Serife who was the wife of Cekelioglu Ahmed got kidnapped and raped by Ibrahim,
and Mustafa. They confessed their crimes with these words; “*...cebren kaldirub yedi
giin surada burada gezdirerek hakkinda fi‘l-i seni* icra ettiklerini...”> which means
after they had kidnapped and kept her retention and forced her to travel with them,
they raped her.1®® Another example, Faik who was five and a half years old boy was
raped by Mustafa in Balikesir in 1281 (1864/65). He got taken to a garden and then he
got rape there. This accusation was confirmed by the statement of the offender and he
was sentenced to imprisonment.*®® Also, when Rukiye was a guest of her relatives in
Konya, Ibrahim made her leave from her room and locked her in his room. After a
while, he came back with his friends Bekir, Emin, and Halil, and then they raped her.
Even if she performed resistance against her offenders, she could not escape from
them. She also kept in that house for more than four days and she became a victim of
pack rape.?® Lastly, Mehmed, Mustafa, Siileyman, and Ali kidnapped Abdullah’s wife
Fatma and took her to a mountain. During the attack, Abdullah got injured with a knife
and could not save his wife. They took them to the mountain and they got raped Fatma

there. 201

19 Alikoymak, https://sozluk.gov.tr/ [26.04.2020].

197 BOA, MVL 743-114, (4 Zilkade 1282/ 21 March 1866)

1% BOA, MVL 662-78, (2 Saban 1280/ 12 January 1864)

19 BOA, MVL 698-40, (16 Sevval 1281/ 14 March 1865)

200 BOA, MVL 699-52/2, (28 Zilkade 1281/ 24 April 1865)

201 BOA, MVL 658-82, (25 Cemaziye’l evvel 1280/ 7 November 1863); BOA, MVL 659-48, (3 Receb
1280/ 14 December 1863)
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Furthermore, the notion of clamor is an important sign of self-defense to trace whether
cebr happened. It might be thought that if there was action, there would be a reaction.
In most of the rape cases, when evidence seemed insufficient to build a case, the
judicial figures began to seek a sign of resistance. That sign was a clamor in that period.
To scream out to be saved is regarded as evidence of duress in many rape cases held
in the Meclis-i Vala. However, when we state clamor is evidence to prove sexual
intimacy under duress, one question emerges naturally. How loud must a woman
scream out to indicate the sexual assault happening under duress? This situation creates
an argumentative approach to evaluate rape offenses accurately. Silence or not
screaming out loudly enough could be considered as a sign of consent or even if a
victim screamed out loudly to be heard but no one heard her or him, what would
happen to the trial process? To understand these components, we need to know how
these affected the investigation process through the records.

According to the example, Resit who was the slave of Refiye Hatun aimed to rape his
mistress and he entered her room without her permission. In order not to be gotten
raped, Refiye screamed out and got him out of her room. This event was told before
zaptiye officers and the attacker confessed his crime. Even if rape did not happen
because of unexpected factors such as clamor, the presence of a witness, or security
forces, by taking into consideration of other criminal factors such as intrusion and
attack towards someone’s body got punished according to Article 198 in the Imperial
Penal Law in 1858.2°2 As a result of these rape cases, showing resistance through
clamor is seen as a reaction to force, and also it can be considered as the lack of
consent. In both of these cases, there is one of the main components of rape such as
breaking into someone else’s house and it proves force. Also, clamor can be a
significant sign which stresses the performance of sexual intimacy unwillingly for rape
offenses because force and consent are the main phenomena to separate adultery from
rape. As seen in the cases, cebr was regarded as an assault penetrating someone’s
consent and will. The forms of force were seen as kidnapping, retention, lockdown,

and wounding during rape offenses.

Intrusion, as a component of fi ‘l-i seni*, here is an important concept to place it in the

identification process of rape. While explaining the content of the term hetk-i iz, the

202 BOA, MVL 870-105, (21 Muharrem 1282/ 16 June 1865).
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inviolabilities of honor, chastity, and privacy has been emphasized to understand the
Ottoman legal approach against sex crime. Through intrusion, these violate someone’s
spatial privacy and also someone’s reputation and honor. Just like being in the issue
of chastity (i7z), the violation of privacy was not merely a criminal act committing
against an individual but also the Empire. Because the Tanzimat Edict promised to
guarantee the inviolability of property, honor, and life, the physical and verbal assaults
against the privacy of property and body were seriously judged.?’® As a consequence
of this understanding, the Ottoman authority considered intrusion a form of force and
violation of privacy. However, the perception of privacy in the Ottoman society is a
completely different issue to discuss. In short, privacy broadly means the sphere of life
which is protected from unwanted intrusions of power. The perception of privacy in
Islam can be regarded as a more extensive fact. It does not only refer to territorial and
spatial privacy but also the privacy and the dignity of the human body and the
inviolability of reputation and honor of a person.?®* Yet, for the sake of our
conceptualization process, | will briefly explain it by building a bridge between

intrusion and privacy.

In Arabic, privacy is named as mahrem (»_=<!) and means forbidden and haram. As a
being figh terminology (mahram) defines as someone who is religiously forbidden to
get married and a secret which is not being heard by someone else or secrecy. On the
other side, mahremiyet (< _=x); privacy in English, is a word derived from the Arabic
word (mahram or mahram) and it means the situation of being forbidden or the secrecy
of private life in Ottoman Turkish.2®> Abraham Marcus criticized the typical definition
of privacy as “‘privacy describes the state of limited access to the person, attitudes, and
experiences of an individual; it is expressed in a variety of possible restrictions,
affecting access to personal information as well as observation, intrusion, and physical
exposure.”’?® To Marcus, there are different perceptions and implementation of
privacy in terms of practices and norms of people in the Middle East.?” The important

thing for us in the critics of Marcus’s privacy definition is the protection of the body,

203 Tyg, ““Gendered Subjects in Ottoman Costitutional Agreements, c.a. 1740-1860”, 9.

204 Tug, ““Protecting Honor in the Name of Justice’’, 13-14.

205 Cemalettin Sen, *“Islam Hukuku Agisindan Mahremiyet-Zaman iliskisine Mukayeseli Bir Bakis’’,
Cankir1 Karatekin Universitesi Sosyal Bilimler Enstitiisii Dergisi, vol. 7, no. 1, 930-1.

206 Abraham Marcus, ‘‘Privacy in Eighteenth Century in Aleppo: The Limits of Cultural Ideals’,
International Journal of Middle East Studies, vol. 18, 165-6.

207 1bid., 165-6.
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home, and woman that frames the perception of privacy in the Ottoman Empire.
Besides, the perception of privacy in Ottoman society could not only be built upon the
Islamic principles because non-Muslim subjects emphasize their own spatial
privacies.?®® Further, according to Fatma T. Yasar, there were a lot of complaints about
the violation of privacy through the wrong construction plan. For instance, opening a
shop opposite the door of a house, home searching without the warrant of the gad,
and constructing houses close to each other in the manner of seeing the interior of a
house were a few complaints reaching out to the courts about the violation of
privacy.?®® Therefore, the kanunnames before the Tanzimat described several sex
crimes that include pandering, intrusion, and the invasion of female privacy. For
example, in the kanunname of Siileyman I (1520-1566), there was fine punishment for
a person who peeps someone’s house through a hole, breaks into someone’s home,
kisses someone else’s daughter or wife, crosses their path or performing verbal
harassment.?'% Also, any attempt aiming to breach someone’s property was considered
as the violation of privacy; therefore, intrusion and peeping were seen as concrete
evidence of rape. One example from the Meclis-i Vala to define the violation of
privacy through intrusion, Petro aimed to perform indecent assault against Marya who
was the daughter of Dirako, and to do it, he got into her home without her invitation.
With the help of her father and local people, she could get rid of being raped. He got
punished even if the assault did not happen because he violated the privacy of them by
breaking into someone’s property and attacking someone’s body.?!! In short, privacy
can be interpreted as a shield to protect honor, chastity, and private life. Additionally,

it emphasizes the untouchability of the human body regardless of sex and religion.

Apart from the terms above, the term fecaviiz, which is an Arabic word, means
transgressing, attacking, molesting, and the violation of personal rights.?2 Whilst the
term tecaviiz has been used to define rape offense in modern Turkish legal language,

the term did not mostly point out rape offense in the Ottoman legal language. In

208 Beyza Karakaya, Osmanli Toplumunda Mahremiyetin Sinirlarini ‘‘Pencere”” Uzerinden Okumak,
ed. by Nazife Sisman, Mahremiyet: Hayatin Sirlar1 ve Simirlari, (Istanbul: Insan Yayinlari, 2019),
71.

209 Fatma Tung Yasar, Osmanli Diinyasinda Mahremiyet: ifsa ve Thlal Arasinda, Mahremiyet: Hayatin
Sirlar1 ve Siirlan, (Istanbul: Insan Yaymlari, 2019), 54.

210 semerdijan, ibid., 43.

211 BOA, MVL 701-49, (19 Zilkade 1281/ 15 Nisan 1865).

212 Develioglu, ibid., 1224.
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general, tecaviiz (transgressing or rape) defined transgressing and violation of personal
rights in the Shari ‘a court registrations; however; there was no example addressing the
usage of trecaviiz for rape in the Meclis-i Vala records. For example, Hiiseyin Reis
applied for the Shari ‘a court to get his money from Voyvoda Mustafa Aga. Mustafa
Aga hired the warehouse of Hiiseyin Reis and occupied it for twenty-five days.
However, Mustafa Aga refused to pay the fee and Hiiseyin Reis sued him for the
violation of his property by using the term fecaviiz.?** All these sex crimes violating
privacy, individual rights, freedom, honor, and chastity were under the protection of
the Sultan. Since the Tanzimat Edict promised to protect the right of life, property,
honor, and chastity, these basic rights of the subjects were guaranteed by the Sultan
himself. Therefore, the statement of ‘‘Honor belongs to the Padishah’’ came out as a
material and non-material assurance which claimed the protection of the basic rights
of the subjects under the authority of the Sultan.?!4

Another object of the violation of privacy is the female body because the female body
represents the honor and chastity of a family. The untouchability of a female body had
to be protected either her guardian or husband or herself. Through a marriage contract,
awoman could be considered as a property of her husband. Here, the most crucial term
is being the property of a man through a marriage contract and this thought is very
common in Islamic culture. Because of this understanding, the sexuality of a woman
only belongs to her husband; therefore, any physical and verbal harassment to her body
or home can be considered as the invasion of female privacy.?™® That is why intrusion,
abduction, retention, and physical or verbal threat were accepted as a component of
rape since each of them had occurred against someone’s free will and violated their

chastity and honor.

213 “Ma‘rliz.
Riiesa tdifesinden Hiiseyin Reis b. el-Hac Ahmed sdbika Trabzon anbar emini olup hald Galata
voyvodast Mustafa Aga mahzarinda merkim Mustafa Aga Trabzon’da anbar emini oldugu halde
sefinem ile Trabzon’a isdl eyledigim ma‘limii’l-keyl hinta ve sa‘iri tamamen kendiye teslim edip
yedime eda tezkiresi dahi verdikden sonra kabzini ikrar ma‘adéy1 inkér eylediginden gayrt medfii‘u olan
doksan gurus da‘vasindan dahi zimmetimi ibra ve iskat eylemisidi deyii def*le mukabele ve def*i isbata
havale olundukda yirmi giin tamamina degin istimhal etmekle mehl verilmisidi hald yirmi bes
giinii tecaviiz edip ikamet-i beyyineden izhar-1 acz edip yemin dahi vermemegin meblag-1 mezkir
doksan gurusu miidde‘i-i mezbir[a] red ve teslime mezblr Mustafa Aga’ya tenbih olunup merkim
Hiiseyin Reis ziyade miidde‘asini isbata havale olunmusdur.
Fi 14 min-Zilka‘de sene 1143.”” (21 May 1731) Bab Mahkemesi 150 Numarali Sicil (H. 1143-1144 /
M. 1730-1732)

214 Seref, ibid., 42.

215 semerdijan, ibid., 147.

64



The last component of rape is intendment, gasd, (~=dl') that it is a judicial term to
define the will of a person heading for an action which has legal and religious
consequences.?!® In the dictionary, gasd means heading for something or doing
something on purpose or determine.?!” As a legal term, gasd is highly related to will
(irade). While the notion of will simply refers to a subjective action of a person which
is formed through the way of deciding a certain issue, the term intendment expresses
the tendency of that action’s result. Therefore, gasd is a more comprehensive term
contrary to the will.?!8 In addition to gasd, malice aforethought, taammiid, (=) which
means doing something knowingly and willingly?® states the consequence of the will
and enforcement having much more determination than gasd, intendment. Therefore,
in Islamic judicial literature, intention (niyet) intendment (gasd) and malice
aforethought (taammiid) are accepted as a synonym but there is a basic classification
of these terms in usage. These are categorized as niyet for prayers, taamiid for criminal
law, and gasd for comprehensive issues.??’ Besides, in the addendum of Article 198:
The addendum of Article 198: ““If a person attempts at committing cebren fi ‘l-i seni*
and his action does not occur indeed because of unexpected reasons, that person is
sentenced to imprisonment for three months at least>’??! There is a term called tasaddi
(attempt) (sx<3) which means attempting or starting at something. It was used for
defining a criminal action which does not have a legal and religious consequence.???
Therefore, to speak of intentional crime in criminal law, the perpetrator must have
previously envisioned the act which is considered a crime and known that action a
crime and wanted to do it. If these conditions are found, the intendment is valid, but
the perpetrators are mentally ill, underaged, or completely legally ignored people, the

intendment will be invalid.?®

Moreover, gasd was mostly mentioned in Ottoman legal documents. The term was

seen as a criminal apparatus even if the crime was not committed. In other words,

216 Ali Safak, ‘“Kasit”, https://islamansiklopedisi.org.tr/kasit, (2016-2020), [30.04.2020].

217 Develioglu, ibid., 566.

218 Safak, ibid.

219 Develioglu, ibid., 1176.

220 jbid.

221 <“Bgyle cebren fi‘l-i seni‘ icrasina tasaddi idiib de yed-i ihtiyarinda olmayan esbab-1 mani’a
hiliiletiyle fi‘le ¢ikamamis olur ise ii¢ aydan ekall olmamak {izere habs cezasiyla miicazat olunur.”” (3
Cemaziye’l ahir 1277/ 17 December 1860)

222 Develioglu, ibid., 1208; Safak, ‘‘Kasit’*, ibid.

223 jbid.
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according to Islamic penal understanding, to penalize an action which must have a
legal and religious consequence, the action must be performed by the perpetrator
himself and had to be proven with concrete evidence. However, to Ottoman criminal
perspective, the intendment or the existence of circumstantial evidence seemed enough
to punish the perpetrator. Therefore, what are the signs of the intendment in Ottoman
law? For rape cases, breaking into someone’s home was the most influential and
common sign of the intendment to commit rape offense. For example, in the
kanunname of Selim I (1510/1520), ‘‘If a person enters someone’s house with the
intendment of committing zina if the person is married, let the married fine be given.
If he is unmarried, he should be given the boy’s fine”’ and “‘If a person kisses
someone’s wife or daughter or crosses their path and if he speaks to them, the judge
will make strong punishment.”” As understood from the articles, the attempts to
commit zina or rape could be penalized even if the criminal action did not occur.
Although the principal crime did not happen actually, other criminal actions such as
crossing the path, breaking into a home, or wounding took consideration in order not
to leave any criminal action unpenalized. In a word, the punishments did not directly
address an unhappened action but addressed to other criminal actions like intendment

or intrusion.

Previously mentioned the addendum of Article 198, the term of tasaddi for rape
offenses was used to punish the perpetrators due to the invasion of female privacy and
also intrusion even if the aimed crime, rape did not happen actually. To give an
example to illustrate the role of intendment in rape cases, Kerim who was from Galata,
Istanbul, attempted raping Yakup. However, Kerim did not commit rape offense
against Yakup actually because of denouncement. Therefore, under the addendum of
Article 198: whoever makes an attempt at raping, and the perpetrator cannot commit
the crime for some reason, the perpetrator is sentenced to imprisonment for three
months at least. According to the article, and besides, since Kerim had a criminal
record, he was sentenced to imprisonment for six months from 4 Sevval 1281/ 2 March
1865.22* Another rape case from the Meclis-i Vala, Resid who was a black slave

224 BOA, MVL 870-48, (28 Zilkade 1281/ 24 April 1865)

““‘Mazbata 89

Meclis-i Tahkik’in Meclis-i Vala Muhakemat dairesinde mutala’a olunan mazbatast ma’iline nazaran
Galatali Kerim’in sab-1 () Buzcu Yakup cebren fi‘l-i seni® icrasina tasaddi eyledigi halde esbab-1 mani’a
hiliilliyetle mukasaddini icra etmis oldugu malum esas1 (?) kimsenin ihbaratiyla tahkik etmis olduguna

66



attempted raping his master’s wife, Refiye Hatun. While Refiye Hatun was in her
room, Resit broke into her room at night. But, Refiye Hatun did not surrender to her
offender and she began to scream out and made him get out of her room. Because of
the resistance performed by Refiye Hatun, Resit could not rape her. When Resid
confessed his crime before zaptiye under the addendum of Article 198: whoever makes
an attempt at raping, and the perpetrator cannot commit the crime for some reason, the
perpetrator is sentenced to imprisonment for three months at least, he was sentenced
to imprisonment for one year from 23 Sevval 1281/ 21 March 1865.% Another rape
case is that Mustafa who lived in Bozok Sanjak attempted to rape Fatima who was the
daughter of Hiiseyin. Mustafa broke into their home with the intendment of
committing fi‘l-i seni*; however, Fatima showed resistance by screaming out and
Mustafa run away. Mustafa also injured Hiiseyin following Mustafa by cutting both of
his thumbs. Mustafa was sentenced to hard labor for three years in Sinop from 7
Rebiii’l-evvel 1279/ 2 September 1862.226

To sum up, the intendment as a component of rape in regard to Ottoman legal
understanding was used to define a criminal action which has a pre-conditioned step
before committing. Also, there was no certain degree of punishment for the intendment
but, at least, the minimum level of imprisonment was clearly described in the 1858
Penal Law. The maximum level of the punishment for the intendment was not
mentioned and could change according to other criminal factors such as wounding and
having a criminal record. As being in the first case sample, since Kerim had a criminal
record, his punishment was decided as six-month imprisonment. In the second case,
the slave of Refiye Hatun, Resid attempted to rape his mistress and he entered her
room without her free will and consent. Therefore, Resid was sentenced to one-year
imprisonment because of attempted. The duration of imprisonment the violation of
female privacy and her chastity. The last case was between Fatima and Mustafa.

Mustafa got into Fatima’s home without permission with the intendment of rape but

ve kanunu-u cezanin 198.maddesi zeylinde cebren fi‘l-i seni‘icrasina tasaddi idiip de yed-i ihtiyarinda
olmayan esbab-1 mani‘a hiliiletiyle fi‘le ¢tkmamig olur ise miitecazesinin i¢ mahdan ekall olmamak
iizere habs cezasiyla icra-y1 miicazati muharrer idiigiine mebni merkumun bu hiikme miiteveffikan ve
tarihi habsi olan 81 senesi Sevval’in 4.gliniinden itibaren () sabikasi bulunmasi cihetiyle altt mah
miiddetle habs edilmesinin makam-1 vala-y1 mesir-i zabitaya havale buyurulmasi kilinmagla ol babda
emr-ii ferman.”’

225 BOA, MVL 870-105, (21 Muharrem 1282/16 June 1865)

226 BOA, MVL 651-98, (17 Muharrem1280/ 4 July 1863)
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Fatima screamed out and he had to escape. While escaping, Mustafa injured Fatima’s
father Hiiseyin by cutting his thumbs. Therefore, Mustafa got penalized three-year
hard labor in Sinop under Article 198 not its addendum because of the violation of

honor and chastity and wounding.

Thirdly, fi‘l-i livata, (sodomy or forced sodomy), (~b's J=i) is a term to describe a
homosexual relationship between men. Livata has defined in the dictionary as ‘* sexual
heresy between men”’.?’ Even if livata word has not taken place in the Quran, it has
been used with fahise ((i3l3) or fevahis (U3 8) which means a very indecent act, or
prostitute and also indicates the meaning of livata as ‘‘an extremely bad action,
lewdness, and sodomy”” in the suras of al-Araf: 33 and an-4n ‘am: 151.2%8 Besides, the
Quran warns people who head for same-sex intercourse in the sura of al-4 raf: 81 as
““Indeed, you approach men with desire, instead of women. Rather, you are a
transgressing people’’.??° However, the Quran does not address either any certain
punishment or judgment for men who are interested in such action. Moreover, the story
of Lot tribe in the Quran does not indicate any judgment and punishment for the deeds
of these communities. The sura of as-Shu'ara: 165-169 presents us with the event
between the Prophet Lot and the tribe;

““Do you approach males among the worlds; And leave what your Lord has created for you as
mates? But you are a people transgressing. They said: “‘If you do not desist, O Lot, you will
surely be of those evicted.”” He said: ‘‘Indeed, I am, toward your deed, of those who detest it.
My Lord, save me and my family from the consequence of what they do’’?%°

Withal, the Prophet Muhammed indicates how indecent action sodomy is but yet he
does not point out a clear judgment for sodomy. In other hadiths of the Prophet

Muhammed:;

““Whenever a man merges another man the throne of God trembles; the angels look on in loathing
and say, Lord, why do you not command the earth to punish them and the heavens to rain stones

227 Develioglu, ibid., 636.

228 Yagaroglu, ‘‘Livata’’.

229 <“Hakikaten siz kadinlar1 birakip, sehvetle erkeklere yaklasiyorsunuz. Hayir, siz haddi asan bir
toplumsunuz.”” (A’raf:  81)  https://kuran.diyanet.gov.tr/mushaf/kuran-meal-1/araf-suresi-7/ayet-
80/diyanet-isleri-baskanligi-meali-1 [30.05.2020].

230 <‘Rabbinizin, sizin igin yarattif1 eslerinizi birakiyor da insanlar arasindan erkeklere mi
yanagiyorsunuz? Siz gercekten haddi asan bir topluluksunuz. Dediler ki: “Ey Lat! (fsimize
karigmaktan) vazgecmezsen mutlaka (sehirden) ¢ikarilanlardan olacaksin!’’ Lt soyle dedi: “‘Siiphesiz
ben sizin yaptigimiz bu ¢irkin ise kizanlardanim.”” Ey Rabbim! Beni ve ailemi onlarin yaptiklar1 ¢irkin
isten kurtar." (Su'ara: 165-169) https://kuran.diyanet.gov.tr/mushaf/kuran-meal-1/suara-suresi-26/ayet-
161/diyanet-isleri-baskanligi-meali-1 [30.05.2020].
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upon them?” and ‘the Prophet Muhammed cursed the effeminate men and women who act like

men, and said expel them from your homes’’.%3!

As understood through the verses and the hadiths, sodomy, fi ‘l-i livata, does not have
a well-defined legal view about its punishment in the primary source of Islamic law,
just like rape. Because of the lack of legal judgment on sodomy, fi‘l-i livata, Islamic
jurists have different points of view related to the punishment of sodomy. Other Sunni
schools evaluate under hadd crimes as zina and it is identified as hadd crimes and
punished with hadd punishments. On contrary to this view, Abu Hanafi thought that
sodomy is not zina, adultery because it is not suited the definition of zina in the Quran.
Therefore, it cannot be evaluated as hadd crime and punishment. Also, unlike zina,
sodomy is not a threat to the dissolution of lineage.?*> However, Abu Yusuf and
Muhammed b. Hasan es-Seybani claimed that the perpetrator of sodomy is punished
according to hadd as well as the perpetrator of adultery. The punishment is to stone
for a free and married man (muhsan) but for an unmarried man, it is one hundred sticks
(celde). Their justification points out the evaluation of both adultery and sodomy in
the Quran with the term fahise which means a very indecent act. Since Abu Yusuf and

Muhammed kept equal to each other, they considered sodomy as a hadd crime.?

On the other side, in the Meclis-i Vala registrations, livata is used to define the sexual
relationship between men willingly as zina. However, livata also defines a sexual
relationship between men which happens under duress.?** In many cases, we can
frequently see the statement of “‘cebren fi ‘l-i seni* (a bad action under duress)’”’ instead
of using ““fi I-i livata, sodomy’’ to identify rape issue in men. That means fi l-i seni*
could be used as a legal term to define sodomy. To give an example, this is a statement
of a culprit who was accused of having been raped Abdiilkadir who was a twelve-year-
old boy. Mustafa said that I and my friends, Mustafa and Hiiseyin, had committed
livata and fi‘l-i seni* or another word, had raped him. Also, in the case record, the

b

statement of *‘...livata fi‘l-i seni® icra eylemis olduklarini...”’, which means they

Z1Abu Abdallah Muhammad ibn Isma’il al-Bukhari, Sahih al-Bukhari, vol. 8, (Beirut: Dar al-Arabia,
1985), 531. Taken from Elyse Semerdijan, Off the Straight Path: Illicit Sex, Law, and Community
in Ottoman Aleppo, (New York: Syracuse University Press, 2008), 13.

232 Yasaroglu, ibid.

233 Avey, ibid., 26.

234 In Islamic legal tradtion, while livata (sodomy) defines illicit sexual intercourse or homosexual
relationship between two men, musahagah (lesbianism) is a term defining sexual intercourse between
two women. But this term has not met in the Ottoman legal documents, which were examined fort his
study, to define homosexual relationships.
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committed sodomy, shows that the usage of fi‘l-i seni® and livata together indicated a
sexual relationship between men happening under duress. However, its final
correspondence includes this statement, ‘‘they committed ‘‘cebren fi‘l-i seni*”’, rape
to Abdiilkadir.”*?* It proves that the term of livata can be considered to define a sexual
relationship between men with their consent but when it comes to the compulsion
issue, the Ottoman jurists preferred to use either fi ‘lI-i seni* or livata fi ‘l-i seni‘to define

rape in men.

On the other hand, the term was also seen in the shari‘a records to identify sodomy
and forced sodomy. To give an example, a sodomy case held in Uskiidar court was
opened through the accusation of Imrza who was the son of Sevidik. Imirza claimed
that Veli and Musa had committed fi‘l-i livata to my sons Yusuf and Nasuh under
duress. After having been questioned, Veli and Musa denied all the allegations made
by Imirza. Since Imirza could not support his allegations with concrete evidence, the
case was dismissed due to the lack of witnesses.?*® Let’s examine the fatwa of Abu

Suud related to sodomy;

““‘Question: If Zeyd were to commit sodomy by force with a minor, A’mr, rupturing his anus,
and to acknowledge this in the kadi’s court.

Answer: The Shari ‘a permits his execution. If it were not his habitual act, it would not produce
this result.” 2%

As understood from the fatwa, the homosexual relationship is limited between men.
The punishment of sodomy is mentioned as execution; however, there is no record
showing the implementation of execution punishment for sodomy in both the shari ‘a
registrations and the Meclis-i Vala. For sodomy or forced sodomy, there is
imprisonment for minor victims or hard labor punishment for major victims mentioned
in the Meclis-i Vala registrations; on the other side, in the shari ‘a records, there is the

phrase of ta ‘zir or severe ta ‘zir punishment.

Further, Article 197 in the Imperial Penal Law (1858) indicates the usage of the term

fi ‘l-i seni* to define rape against a child by stating not the sex of the victim but the age.

235 BOA, MVL 651-16, (8 Muharrem 1280/ 25 June 1863).

236 <<Vech-i tahrir-i hurtf oldur ki Karye-i Bulgurlu’dan Imirza b. Sevindik meclis-i ser‘de Veli b. Hizir
ve Musa b. Mustafa mahzarlarinda da‘va kilip dedi ki, mezbtirdn Veli ve Musa benim oglanlarim
Yusuf’a ve Nasuh’a gii¢ edip livata etmisler dedikde, mezbilirana sual olundukda her biri inkar edip
mezbir imirza’dan da‘vasma mutabik beyyine taleb olundukda sahidim yokdur deyip ma hiive’l-vaki*
vech-i mesriih iizere kayd-1 sicil olundu. Tahriren fi’t-tarihi’l-mezbir. Inde’s-suhfidi’l-mezkirin.”’
Uskiidar Mahkemesi 26 Numarali Sicil (970-971/1562-1563)

237 Semerdijan, ibid., 54.

70



Article 197: ““Whoever commits fi ‘I-i seni* to a child who is younger than eleven, the
person is sentenced to imprisonment for six months at least.”” As seen in the article,
there is no statement which indicates the victim’s sex but according to the registrations
in the Meclis-i Vala, homosexual rape against boys was judged and punished under
this article. Further, the jurists preferred to use the term fi‘l-i seni® instead of fi'l-i
livata, and there is no statement of ‘‘cebren’’, as well. The logic behind the absence
of cebren is relatively related to the biological and mental growth of the victim. Being
minor (gayr-: bulug) can affect the ability to judge sexual assault correctly or the legal
and religious consequence of the action. Also, to give consent to any legal action, the
mental faculties of a person must be valid, which means, the person must be capable
of perceiving and understand what the action is and the consequence of it is.?%®
Therefore, since a child cannot present his or her consent for such an act, the said
article does not have the phrase of cebren. The last example will support the argument;
Mehmed who was an eighteen-year-old man raped to Ibrahim who was a four-year-
old boy. After investigation, he got punished according to Article 197 in the Imperial
Penal Law, whoever commits fi ‘I-i seni* to younger than an eleven-year-old child, the
person is subjected to imprisonment for at least six months. 2*° Most rape cases in men

are based on this article to identify and punish the crimes.

To sum up, sodomy is one of the sex crimes and determines sexual intercourse between
two men. If sodomy occurs under duress, it is considered rape. Therefore, rape offense
is defined by Article 198 and punished under its jurisdiction. On the other side, if the
victim is a minor who is younger than eleven years old, the perpetrator is judged under
Article 197. Besides, Abu Hanafi stated that if a person commits fi ‘I-i livata to a boy,
the person shall be sentenced to life imprisonment.?*® Also, while Article 197 directly
aims to prevent child abuse by signifying the age of a victim, not the sex of the victim,
it indicates the punishment of forced sodomy indirectly too. Indeed, the rape cases in
the Meclis-i Vala which include forced sodomy to minor boys are evaluated under
Article 197; therefore, | can claim that Article 197 indirectly addresses forced sodomy

and its punishment. Besides, even though there is no determinant phrase pointing out

238 Abdiisselam Ar1, “‘Riza’’, https://islamansiklopedisi.org.tr/riza--fikih, (2016-2020) [20.05.2020].
239 BOA, MVL 652-70, (7 Rebiu’l evvel 1280/ 22 August 1863); BOA, MVL 661-29, (3 Receb 1280/
14 December 1863).

240 Abdiilaziz Amir, et-Ta‘zir fi’s-Seriati’l- Islamiyye, (Misir: 1969), no. 322.
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sodomy in Article 197, the reference points to the article in the sample cases direct us
to make a judgment about the identification and punishment of forced sodomy.
Besides, the term livata only signifies the sexual intimacy between two men, it can
define neither lesbian relation nor adultery. However, unfortunately, there is no
example of the rape cases related to minor girls among the registers so | cannot discuss
the other side of child molesting through the Meclis-i Vala registers. In addition to this,
because of the absence of lesbian relations in the Meclis-i Vala records, there is no

possible argument to identify lesbianism in the Ottoman society.

Fourthly, bikr-i izale (/<) or cebren bikr-i izale (4V3) S ) means defloration or
to deflorate someone’s virginity. The term mostly indicates rape crimes committed
against unmarried girls and also minor girls. Such cases are mostly evaluated
according to Article 200 in the Imperial Penal Law in 1858 that ‘“Whoever commits
rape against an unmarried girl, he will be sentenced to hard labor and also
compensation.’”’ This discourse is also another element of the definition of rape that
defiling someone’s virginity is regarded as a variant of rape definition.?*! In the Meclis-
i Vala records, while Fatma who was 12 years old was digging for waterway with her
brother, Mustafa and his three friends attacked them and took Fatma away from the
garden to a mountain. they raped Fatma there and defiled her virginity. According to
Article 200 in the Imperial Penal Law in 1858, whoever commits fi‘l-i seni* to an
unmarried girl, the person will be put in hard labor and also compensation for her
virginity, and besides according to Article 206: “‘If someone abducts a major or a
minor person or helps to abduction, the person is sentenced to imprisonment from one
month to six months”’, in the Imperial Penal Law in 1858, whoever kidnaps a minor
or major person, and also aids and abets the offender, the person will be sentenced to
imprisonment for till six months. As a result, Mustafa who raped Fatma was sentenced
to hard labor after the exposure penalty had been implied, and also Musa who helped
Mustafa to kidnap Fatma was sentenced to imprisonment for three months.?*?> Another
example, in Konya, Ayse who was the daughter of Mustafa had gotten out of her home
and her virginity was deflowered by Mehmed Ali who was the son of Davud. The rape
is defined with this statement, “‘...cebren hanesinden ¢ikarup bikrini izale eyledigini

ikrar ile tahkik etmis...”” it means that Mehmet made her leave her home by force and

241 BOA, MVL 743-16, (5 Saban 1282/ 24 December 1865).
242 BOA, MVL 743-16, (5 Saban 1282/ 24 December 1865).
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then he confessed to having deflowered her virginity.2*® This is the early definition of
rape and duress according to the Penal Law in 1851. It showed that there was no big
change in the legal interpretation of rape and duress during that period. In addition to

these articles, the addendum of article 200 defines bikr-i izale, as;

““If a person deceives a woman with the promise of marriage and ruins her virginity, and after
ruining her virginity, he gives up getting married, the person is initially sentenced to a fine for
defloration and then imprisonment for from one week to six months. However, to imply this
punishment, the person must confess what he did or the woman must prove her allegation.”’?*

In reference to what the article stated, even if there is the consent of both sides to have
sex, sexual intimacy is evaluated under the article of sex crimes as rape. The reason
could be that since the victim was convinced through the promise of marriage for a
sexual relationship, her free will was governed by someone else.

On the other hand, we can also observe the phrase ‘bikrini or bikrini izale’> which
means removing or defiling someone’s virginity in the Shari‘a court records as a
variant of rape. To give an example, in 1788, the case recoded in the Shari ‘a court in
Kastamonu was about the rape accusation of Fatma who was the daughter of Abdullah
towards Mehmed who was the son of Hiiseyin. She stated before the presence of
Mehmed at the court that he raped me and defiled my virginity. However, when
Mehmed was questioned, he declined all the charges. The court demanded concrete
evidence from Fatma to build her allegation but she did not. Although Fatma pressed
charges against her offender right after the rape incident, she was not able to prove her
allegation with concrete evidence. As a result, she found guilty because of making an
unproven accusation.?*®

Additionally, it is important to appeal to the court on time with concrete evidence in
order to win a rape case. Because there is a risk of guarding of evidence and alteration
of evidence. According to Heyd’s study, there was a limitation, murur-u zaman, to
apply to court. For adultery and rape, it was one month, when one month passed, no

one was heard as a witness. 246 But Abu Suud claimed that the rules about limitation

23 BOA, A. MKT. MVL 57-40, (24 Cemaziye’l ahir 1267/ 26 April 1851).

244 Zeyl (addendum of Article 200): ‘tezevviic idecegi diye igfal ile bir bikr-i buluganin bikrini izale
idiib de sonra almaktan istintak iden kimse kendiisiinden bedel tanzim bikr alindiktan sonra bir haftadan
alt1 aya kadar habs olunur fakat bu hiikmiin suduru izdivag va’adiyle igfali ya erkegin ikrar ve itiraf
eylemesine veyahut kiz tarafinin isbat etmesine menuttur.”” (3 Cemaziye’l-ahir 1277/ 17 December
1860) Dustiir, Tertib I, vol. I, 53emrii 7-597.

25 Bogag A. Ergene, *“Why Did Ummii Giilsiim Go to Court? Ottoman Legal Practice Between History
and Anthropology”’, Islamic Law and Society, vol. 17, no. 2 (2010): 238.

246 Heyd, ibid., 240.
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could be flexible in certain conditions. And the decision must have left to the gad:. But
Abu Yusuf and Muhammed argued; from the moment when the incident happened,
the one-month delay was considered as a hindrance to building a case.?*” Another case
(1788), Ummii Giilsiim who was the daughter of Hac1 Tursun Ali pressed charges
against Mehmed who was the son of Hasan. She claimed that ‘‘Mehmed had taken me
his home without my consent and he ruined my virginity. And I got pregnant as a result
of his action. | demanded him to be questioned.”” When Mehmet was questioned, he
did not accept her allegations. Then the court asked Ummii Giilsiim to prove her
allegation with concrete evidence but she could not do. Therefore, Ummii Giilsiim was
subjected to making a false accusation.?*® In this case, Ummii Giilsiim, unlike Fatma,
did not apply to the court immediately, she waited until her pregnancy became certain.
However, without certain and concrete evidence such as confession and witness, her
allegation was found groundless even if she was pregnant without having a husband.
As stated before, pregnancy could be the sign of either adultery or rape; therefore, it
must have been proved with evidence. In addition to this case analysis, the same style
of sexual violence cases was studied by Leslie Peirce in the shari ‘a registrations of
sixteenth-century Gaziantep. According to Peirce, even if women did not have
concrete evidence to support their allegations, they applied to the court to be heard. To
illustrate the female side of the stories and to defend their honor and chastity, women

went to the court regardless of the legal and social consequences. 24°

After explaining the examples of rape offenses in the Meclis-i Vala, a typical court
record will be given to observe how criminal factors affect the identification process

of rape and how rape is defined in the Meclis-i Vala.

““Mazbata (document) 971

Regarding i lam (court decree) which was transferred to the Meclis-i Vala in 28 Cemziye'l ahir
1280 (10 December 1863) and 28 Tesrin-i sani 1279 (10 December 1863)from Kastamonu
Province, Tosya district and its attached mazbata (document) were considered in Muhakemat
Dairesi (the Agency of Judgements), Abacioglu Ibrahim and Mustafa who was the son of
Birci/enli Ahmed had taken Serife who was the wife of Cekelioglu Ahmed to the mountain while
Cekelioglu Ahmed was serving at night. After they had kidnapped and abducted for seven days,
they committed fi‘/-i seni* or raped her. During the investigation, the aforesaid Ibrahim and
Mustafa acknowledged and confessed the crime. And since Ceziloglu Ahmed who was their
friend did not have any allegation about himself, he got released. And according to Article 198

247 Ala’ al-Din al-Kasani, Bada’i al-Sana’i fi Tartib al-Shara’i, vol. VII, ed. by Muhammed Ali
Mu’awiz, Adil Ahmad AbdulBagqi, (Dar al- Kotob al-ilmiyah), 47.

248 Ergene, ““Why Did Ummii Giilsiim Go to Court? Ottoman Legal Practice Between History and
Anthropology”’, 216.

249 Leslie Peirce, Morality Tales: Law and Gender in the Ottoman Court of Aintab, (Berkeley:
University of California Press, 2003), 373.
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of the Penal Code, if a person commits cebren fi I-i seni or raped, the person shall be put in hard
labor temporarily, the said people are sentenced to hard labor for three years in Sinop from the
date when they got caught, 29 Safer 1280 (15 August 1280) after they are exposed in their
neighborhood under Article 19. The edict about the certain issue has been written to Kastamonu
Mutasarriflik (sub-governorship) for further action.”>?%

This record is a typical example of how rape cases were investigated, defined, and
concluded in the Meclis-i Vala during the 19" century. The term fi ‘I-i seni® is a legally
admitted word to identify rape in the Ottoman legal language. To distinguish rape from
zina, the record rigidly emphasizes the notion of force. Resulting from this approach,
the term cebren fi‘l-i seni‘ became a judicially valid term to determine rape. Finally,
the records which have judicial sentences, without exception, involve judicial
reference point to manifest the judicial decisions based on the legal source, not a
personal judgment. This feature of the Meclis-i Vala records makes them valuable and
unique sources, when comparing the shari‘a records, to study the lawfulness of the

sentences and punishments comprehensively.

3.2. Representation and Identification of the Parties in the Meclis-i Vala

Registrations

Just like being in the Shari ‘a court records, the Meclis-i Vala registrations are skillfully
capable of presenting us with a social and legal portrait of the Ottoman society. Our
main concern in these documents is to illustrate as possible as the identification and
representation of a woman and a man in the Ottoman society in the 19" century
through rape cases. The relation of a plaintiff and a defendant, or a victim and a
perpetrator, is evaluated under social and judicial discourse. These social and judicial
discourses are briefly related to being minor, gayr-: biilug (¢ sk »¢) and being major,
biilug (¢ %), and then being a married and an unmarried person.

Initially, being minor, gayr-: biilug, (¢ sk ) is a stage of biological and mental growth
that it emphasizes being exempt from religious and criminal issues. On the other side,
being major, biilug, (¢ s&) means being in a stage of biological and mental growth to
become an adult. In other words, it is a transition period from childhood to adulthood
to have criminal and religious liabilities.?® However, there are some judicial
preconditions to be called a child major, biilug. Firstly, there is an age limitation that
for boys, it is twelve, and also for girls, it is nine. Also, in the Mecelle this

250 BOA, MVL 662-78, (2 Saban 1280/ 12 January 1864) The original and latinized version of the
document can be found in the part of appendix.
21 Ali Bardakoglu, <‘Bulug’’, https://islamansiklopedisi.org.tr/bulug, (2016-2020), [20.04.2020].
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implementation was accepted as a minimum age limit and the allegation of younger
boys or girls for being major was not heard under article 988. In addition to this, a boy
or agirl who is at the minimum age limit must reach puberty sexually and this situation
can be showed differences accordingly climate and external factors. The Mecelle
explains this stage quite clearly in Article 985. The article is that ‘*hadd-: biilug ihtilam
ve ihbal, hayiz ve habil ile sabit olur’> which means the limit of being major (biilug or
balig) is determined with being able to make pregnant for men and also with
menstruating and being able to be pregnant.?? Secondly, after a girl or a boy completes
these biological and mental stages, they need to reach a maximum age limit. According
to Abu Hanafi, men must be eighteen years old and women must be seventeen years
old. However, other Islamic jurists argue that when a child turns into fifteen years old,
he or she is accepted as a major regardless of sex.?3 For instance; Article 197 in the
Penal Law 1858 indicates the punishment of fi ‘l-i seni® against the child by stressing
the age limit, eleven years old, like imprisonment. But there is a point about the
implementation of this article that it is generally enforced for rape offenses committing
against minor boys. Ibrahim who was the son of Koseoglu was four and raped by
Mehmed who was an 18 years old man. After investigation, due to the existence of
strong evidence about rape incident; especially the statement of the boy, he was
sentenced to imprisonment for six months.?* Another case was that lbrahim who was
seven or eight years old boy was raped and after the investigation in the Meclis-i Vala,
the perpetrator was sentenced for one-year imprisonment.?> Another example, Fatma
who was a twelve-year-old girl was raped by three different perpetrators and as a result
of rape crime, she lost her virginity. In addition to article 198 in the 1858 Penal Law,
the perpetrators were sentenced to pay compensation to Fatma according to article 200

in the Penal Law.2%®

Lastly, how marital status was described in the Meclis-i Vala registration is another
social and judicial discourse to visualize the social and judicial identification of men

and women in the Ottoman courts. Firstly, when we consider the marital status of a

252 bid.

258 ibid.

254 BOA, MVL 652-70, (7 Rebiu’l evvel 1280/ 22 August 1863)

25 BOA, MVL 661-29, (3 Receb 1280/ 14 December 1863)

26 <“If fi’l-i seni is committed against an unmarried girl, a perpetrator is penalized hard labor and also
forces to pay fine to a victim.”” BOA, MVL 743-16, (5 Saban 1282/ 24 December 1865)
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woman, there are various titles to identify a woman such as a wife, (zevce), hatun (a
married woman or wife), widow (dul); but being widow can be considered an
unmarried woman because it is used to label a woman whose husband died. On the
other side, to identify an unmarried, they used daughter (kiz, or kerime) which is an
Arabic word meaning daughter. However, the title of iz or kerime can be in use for
both unmarried and minor women to identify an unmarried minor woman. On the other
side, the male victims in the Meclis-i Vala documents are defined as a son (ogul, or
mahdum) which is an Arabic word meaning son. For instance, Ibrahim who was a
seven or an eight years old boy and was raped by Ahmed who was a cameleer. After
the investigation process, the perpetrator was sentenced to imprisonment for one year

accordingly Article 197 in the Imperial Penal Law in 1858,

Moreover, we can easily observe the same identification style for women in the Shari ‘a
court records that women have generally labeled accordingly to their marital status and
identified as someone’s daughter or wife. In the study of Leslie Peirce, the Morality
Tales, she analyzed the Shari ‘a registrations in the Gaziantep region in the 16" century
and she pointed out some critical issues related to the representation and identification
of women in the Ottoman Shari ‘a courts in that period. According to her study, women
were labeled as female but under the patronymic understanding as bint (daughter) and
also non-Muslims was recorded as dhimmi (protected) that we can observe the effect
of social and religious identity over the identification of a woman in the Ottoman
society in the 16" century. Additionally, the representation of gender in the court was
shaped around the life-circle of persons. For females, kiz who is the female child or
unmarried, gelin who is newly married young woman and lastly avert or hatun who is
the female adult, married, divorced, widowed; on contrary to femaleness; for male,

oglan who is the child or unmarried adolescent and pir-i fani who is senile.?®®

To point out a more understandable schema, we need to focus on the differences
between the Shari‘a Courts and the Meclis-i Vala in terms of representation and
identification of the parties of rape cases. Firstly, the identification of the parties is
mainly subjected to their religion in the Shari‘a court but in the Meclis-i Vala

257 <“Whoever commits fi'l-i seni' against a child who is younger than eleven years old, a person is
sentenced to imprisonment on condition that being less than 6 months.”’, BOA, MVL 661-29, (3 Receb
1280/ 14 Aralik 1863).

28 peirce, Morality Tales: Law and Gender in the Ottoman Court of Aintab, 148-154.
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registrations, religious identities are generally ignored. They were generally named
according to their nations like Rum millet, nation. Besides, to prove the generality and
feasibility of the Meclis-i Vala, for some cases, the gadis required the representatives
of non-Muslim communities or their point of view for a fair trial.®° Then, the
identification of women in the Meclis-i Vala has the same style and genre such as
emphasizing her marital status and being someone’s wife or daughter. Also, while the
usage of bin (son) for men and bint (daughter) for women as an Islamic tradition is
commonly preferred to identify women and men through their familial lineages in the
shari ‘a registrations, these titles are not used in the Meclis-i Vala records. It has argued
that the tendency to identify a woman through her father or husband is the result of the
patriarchal understanding. This understanding is based on Islamic discourse; as stated
before, women are considered as the property of their husbands through a marriage
contract and fathers.

To sum up, sex crimes such as adultery, rape, and prostitution were always legal issues
in Ottoman courts and prior socio-political and judicial concerns of the Ottoman
authority. “‘Irz Padigahindir’’-Honor belongs to the Padishah; this word clearly
explains the untouchability of honor and the perception of honor among the people.
To preserve honor and chastity, any physical and verbal assaults against them are
forbidden through kanunnames, lawbooks, before the Tanzimat and the penal codes
after the Tanzimat. Thus, the untouchability and invulnerability of honor and chastity
are under the protection of the Sultan through the legal documents enacted with his
provisions. Therefore, the terms to define rape in Ottoman legal literature is important

to understand the legal transformation and conceptualize legal language in the Empire.

These legal terms are the consequence of the interaction of religious and customary
laws and also the effect of modern codification should not be underestimated to reform
Ottoman legal understanding and language. Indeed, any verbal and physical assaults
are evaluated as a criminal act which harms the reputation, honor, and chastity of a

person and classified as sex crimes under the title of “‘hetk-i 17z’ in the 1858 Imperial

29 <“Usisa who was an eleven or a twelve -year-old girl claimed that she had been raped by her master
Huseyin. To be able to define this case as rape, she first got examined by non-Muslim doctors whether
her virginity was ruined or not. The report of non-Muslim doctors claimed that she had been raped but
when she got examined by Muslim doctors, the results proved the opposite. In this case, her trial
transferred to the Meclis-i Vala in order to make further research to conclude it.”” BOA, MVL 786-28,
(19 Safer 1278/ 26 August 1861).

29 Develioglu, ibid., 477.
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Penal Law. While the main category of these sex crimes was being gathered under the
title of zina, after the Tanzimat, especially with the enactment of the 1858 Penal Law,
it became hetk-i z. Most of the terms to identify rape offenses in Ottoman legal
literature came from the Islamic legal tradition, therefore; there was continuity in legal
language. The terms, hetk-i wrz, fi‘l-i seni*, fi‘l-i livata, or livata, and bikr-i izale, are
commonly used to identify rape in the registrations between 1858-68. Each term has
different functions semantically but the shared point among them is the violation of
personal rights, honor, and chastity. Nevertheless, it must be known that fi‘l-i seni*
was the main legal term to identify and define both homosexual and heterosexual rape
and adultery during the 19" century. Besides, early records of the Meclis-i Vala include
fi ‘lI-i seni*, cebren zina, which it is was a legal term to identify rape in Islamic legal
tradition, igfal (J4e') which means making someone do a bad act by deceiving and
deception or deceived.?®® Also, the main phenomena to identify rape either
heterosexual or homosexual rape offenses are force (cebr) and consent (riza).
Wounding, intrusion, abduction, and retention are counted as a component of the rape
identification because if one of these components is proved with certain evidence or
witness, the action is called fi‘l-i seni® or cebren fi‘l-i seni, rather than zina. Also,
these can be considered as criminal acts against someone’s free will and consent and

also privacy.

Withal, the records of the Meclis-i Vala and Shari‘a courts can provide us the
identification of the parties of adultery and rape offenses. The women in the Meclis-i
Vala are introduced as being someone’s daughter or wife. Respectively, the titles
which were defined women are daughter (kerime), girl (kiz), a married woman (hatun),
and wife (zevce). Also, the marital status of women is stated with the title of girl which
means unmarried and virgin female, and hatun, and also zevce which means married
and non-virgin female. The men in the Meclis-i Vala are defined as being someone’s
son because fathers are the head of the lineage and this passes from father to son to
define a family. Also, son (ogul), little child (sabi), and mahdum (son in Arabic) are
used to identify minor men. In addition to this, being minor and major is another issue
in Ottoman legal understanding because the maturity in mental functions affects the

consent and will of an individual to be able to make a logical and correct decision

260 jbid., 477.
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about any legal issues. Therefore, Ottoman jurists used the title of bul/ug for major
people and gayr-: bulug for minor people. Besides, the Meclis-i Vala is open to every
single subject regardless of their religion, sex, and social status. And the subjects who
are not Muslim are not labeled as non-Muslim but defined according to the community
they belonged. On the other side, in the shari a records, women are defined through
their father or husband, as well. However, the phrases of bin for men and bint for
women are commonly used to stress whose son or daughter the plaintiffs and the
defendants were. Lastly, the marital status; muhsan who is a married free Muslim man,
or avrat/hatun who is a married free Muslim woman and religious identities; Muslim

or non-Muslim, gayr-: miislim or dhimmi are stated clearly.
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4. THE TRIAL PROCESS OF RAPE IN THE MECLIS-1 VALA

The Ottoman judicial understanding significantly guaranteed the rights of every single
subject in the Empire by promising to preserve their rights to live and to save their
chastity and properties through the legal documents. When it comes to punishment,
the Ottoman authority believed that any criminal acts were not be penalized without
being heard before the law. To punish someone for any crime, some judicial principles
must be performed such as confession and acceptance of a crime, and also concrete
evidence showing the crime having happened indeed must be proved through
investigation and questioning process. In this part of the study, the rape cases in the
Meclis-i Vala registrations will be analyzed through legal presences and procedures
for a criminal case, as a consequence of a trial, the identification of rape in the
sentences which are taken place in both the shari ‘a and the Meclis-i Vala records and
finally the punishments for rape which was condemned to the offenders. While doing
this, the Penal Laws in 1858 and its articles related to rape offenses will be used as the
reference point. Also, through the example cases about rape in the Meclis-i Vala
records, what sort of penalties were implied for rape, the issue of the stiffen or

decreasing the punishment, and remission of punishment will be illustrated.
4.1. The Legal Procedure in the Criminal Cases

The trial process of a criminal case in the Ottoman courts was prescribed clearly in the
shari ‘a registrations. To start a trial, a plaintiff must have stated his or her allegation
and then wanted a defendant to be questioned. After the defendant’s statement was
recorded in a judicial record, if his or her crime was proved with concrete evidence or
confession, he or she would punish according to the shari‘a or the kanun.?! Apart
from this brief explanation about the legal procedure to be punished a suspect, the real

purpose here is to illustrate the process of how a plaintiff and a defendant reached out

261 Heyd, ibid., 244.
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to the court and stated their testimonies by comparing the shari ‘a and the Meclis-i Vala
registrations. This legal producer was the same for both male and female litigants.
Ronald Jennings stated that women in the Ottoman society could represent themselves
and make their accusations before the gad: in the court. Further, other judicial elements
such as defenses against allegations, presenting concrete evidence, and becoming a

witness for a suit were all expected from female litigants, as well.?%?

The Meclis-i Vala was the most significant decision making and judicial organ of the
Empire. For this reason, the Meclis-i Vala, in the Bab-: A/i (the Sublime Porte), had
multi-dimensional relations with both the central government and the Ottoman
subjects. Especially, since the Meclis-i Vala was considered as a high court and an
appeal court, the subjects from all over the Empire could reach out to the court through
petitions, arzuhal, or in person. The public relation of the Meclis-i Vala, in this point,
was being executed by the Record Office, Evrak Miidiirligii, of the Chamber of
Clerkship, Tahrirat Odasi. The officers in the Record Office had heard the complaints
and wishes of the subjects and then they immediately helped them to get a true,
complete, and accurate service.?®®> While the procedure to appeal to the Meclis-i Vala
is like this, in the Shari ‘a courts, there seems a common tendency that it was the issue
of representation, unlikely the Western-style legal representation by a lawyer. Some
plaintiffs such as women, a minor, etc. were generally represented in the court by a
person, mostly her father or her husband, who was fully authorized. The reason why
women demanded to be represented by some else lies down under the issue of
muhaddere, (s,33<). Muhaddere which is an Arabic word meaning covered, veiled,
and moral Muslim woman is also regarded as a variant of ehl-i izzet, people of honor,
and related to the visibility of the female body in the public. 2** According to Leslie
Peirce, the term muhaddere can be translated best as respectable and defines the
situations of performing moral acts and intentional veiling and social seclusion.
Thusly, the term associates moral status with the partial and controlled visibility of the

female body in the public sphere.?®®> However, muhaddere issue did not drastically

262 Ronald C. Jennings, ‘“Women in Early 17th Century Ottoman Judicial Records-The Sharia Court of
Kayseri’’, Journal of the Economic and Social History of the Orient, vol. 18, no.1 (1975), 61.

263 Seyitdanlioglu, ibid., 135.

%64 Develioglu, ibid., 774.

285 | eslie Peirce, ‘“The Law Shall not Languish’’: Social Class and Public Conduct in Sixteenth-century
Ottoman Legal Discourse’’, Hermeneutics and Honor: Negoitiating Female ‘‘Public’” Space in
Islamic/ate Society, ed.by Asma Afsaruddin, (USA: Harvard University Press, 1999), 140.
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perpetrate to the whole social class such as the elite and the common, the hass and the
amm and it was a common tendency among the elite group. Because if a woman had
noble blood or got her status from a notable lineage, she would be expected to perform
a higher moral standard within the society. It could relatively be possible not to appear
in the public sphere.?®® On contrary to muhaddere woman, the non-muhaddere woman
was defined by a fatwa of Abu Suud Efendi, if a woman cannot be employed as a slave
to make her affairs do, and she has to do all her affairs by herself, that woman is labeled
as non-muhaddere. The more a woman becomes visible in the public sphere, the more
common she faces immoral behavior accusation and becomes an easy target of social
suspicion, guilty or not.?%” Let’s examine four different fatwas about how to be labeled

as muhaddere and non-muhaddere woman;

““Question: Can a woman be muhaddere if she goes to the public bath or the countryside?
Answer: Yes, if she goes in honor and dignity and is accompanied by servants and attendants.
Question: Can a woman be muhaddere if she goes to the public bath and the weddings and makes
excursions to other neighborhoods?

Answer: Yes, if she goes with a retinue.

Question: Can a woman be muhaddere if she handles her own affairs with the people of the
village and brings water from the spring?

Answer: No.

Question: Can a woman be muhaddere if she lets herself be seen by her father’s freedmen and
by the sons of these freedmen and by her sister’s husbands?

Answer: It is not conformity to the prescription of the noble Shari ‘a that is the essential element
in being muhaddere. That is why non-Muslim women can also be muhaddere. A woman is
muhaddere if she does not let herself be seen by people rather than the members of her household
and does not set about taking care of her affairs in person.”’28

Considering these fatwas about what is muhaddere and non-muhaddere woman, it is
highly about being invisible in the public sphere. The female presence in the public
sphere is limited with a few events such as going public bath or wedding but in a decent
attitude. On the other side, if a woman takes care of her own business together with
the people who are out of her family members or instead of her servants, the woman
is called a non-muhaddere woman because of her visibility in the public sphere.
However, having servants or attendants seems impossible to be required by the women
who live in the countryside if the socio-economic conditions of the Empire are
evaluated. The concern of being muhaderre mostly addresses the women who belong

to the elite class. Since the records heard in the Meclis-i Vala mostly came from the

266 Peirce, Morality Tales: Law and Gender in the Ottoman Court of Aintab, 157.
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countryside of the Empire and the women who are the victims of rape are mostly
peasants, the issue of muhaddere does not affect negatively their appealing process to

the court.

Applying to the Shari ‘a court or a gad: was easy to be heard and to take judicial help.
In many the shari ‘a records, a plaintiff could see the gad: in person or explain his or
her problem through a petition or a fully authorized representation. However, a trial
could not be pursued without hearing a witness, and also a sentence could not be
declared in the absence of both the plaintiff and defendant.?®® Even if the plaintiff was
a minor; of course, there are some examples in the Meclis-i Vala registrations about
the representation of a minor by his or her parents, when it comes to the announcement
of the verdict, he or she must attend the trial and also investigation process to make
her or his allegations and to signify his or her offender. In addition to this, if the crime
violated the rights of God, which is against religious principles, the ehl-i 6rf, people
of customary, such as subas: or voivode, could submit the evidence they found about
the offender to the gad: in her or his absence; according to the fatwa of Abu Suud.?”®
After a plaintiff applied for a court, a defendant is called to the court. Before the
presence of the parties, the defendant commonly stated their misconduct with some
certain words. In general, the criminal cases in the Shari‘a courts, the defendant

declared his or her crime as; ‘I gave in the devil”’, seytana uydum.

On the other side, in the Meclis-i Vala records, the defendant mostly expressed his or
her offense by saying ‘I committed rape and had homosexual intimacy”’, fi ‘l-i seni‘a
icra ve cima livata eyledim. In most rape cases, the plaintiff litigated to the court by
claiming the said person had raped me and his or her allegation was recorded in the
Meclis-i Vala registrations. Then the defendant gave his or her statement whether she
or he committed the crime and this was also was recorded in the judicial documents.
After the investigation process, he or she confessed his or her offense. Most of the
statements were written down in the Meclis-i Vala registrations are like; ‘... he
declared that he had committed rape and confessed his offense ...”, ... icra-y: fil-i
seni* ettiklerini ikrarlariyla tebyin etmis oldugunu... or ** ... the forenamed person A

had raped me ...”", ... merkum sahis bana cebren icra-yi fi ‘I-i seni* etti ...

289 Heyd, ibid., 243-244.
210 1bid., 242.
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According to the study of Uriel Heyd, in many criminal cases held in the Shari‘a
courts, the defendant substantially tended to accept his or her offenses. The reason why
the rate of confession was so high among the criminals was partially related to the
illustration of a gad: in their minds. Since the rank of the gad: represented both
religious and sultanic power, the criminals were being reluctant about false witnessing
or lying under oath. Also, they had the fear to be tortured or being subject to any kind
of social or political discrimination.?’* Besides, willingness is an important point in
the feasibility of confession and testimony. Torture or physical violence could just be
implied with the consent of the gad: to make criminals confess their offenses.
However, sometimes officers perpetrated torture illegally, and to prevent violence,
ferman (imperial edict) was sent to the gad: to keep them under control.?’? For
instance, the statements of Hiisam Reis and his brother Ibrahim proves the existence
of physical violence and torture in the Ottoman Shari ‘a courts. The case they involved
was about suspicious and unwillingness attitudes of Hiisam Reis and Ibrahim in the
investigation of Killed Jewish people. They hesitated to say their father’s name
correctly during their statements. Ibrahim was questioned about his brother Hiisam
Reis about his activity at the time of Jewish people’s murder. The officer stated that
your brother Hiisam said; ‘I did not go to the house of killed Jewish people and I did
not come close to that house since I came back from Cebeli voyage’’. He denied the
accusation. Then, your brother Hiisam confessed that ‘“We had gone to that house with
my brother Ibrahim.”” So, why did you first deny and then confess the crime? asked
the officer. Ibrahim said; ‘I first confessed but I had been tortured under customary;
therefore, I confessed.””2” Indeed, this sample indicated the implementation of torture
during the process of questioning and taking the statement; therefore, it cannot be
claimed,; the torture neither harmed the process of the trial nor seemed illegal. Further,

through Article 89 in Chapter III of Sultan Siileyman I’s kanunname, the condition to

21 ibid., 244-245.

272 ibid., 255.

213 <“Ba‘dehd
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perform physical violence and torture was indicated as; ‘‘If a criminal confesses under
torture and there are also signs indicating [his guilt], his confession shall be valid [and
capital or severe corporal] punishment shall be inflicted on him according to his
crime.”’?’* As seen in the article, since the confession under torture is accepted valid
together with the existence of legal signs indicating a certain crime, the punishment of
the crime is executed according to the crime. Also, it can be stated that the Ottoman
legal authority could accept the confession under torture only if there was some certain
evidence pointing out his or her crime. Because of the validity of the confession under
torture, it can be said that the trial process of such cases was not affected badly.

On the other side, the testimony taken under duress or by force in the Meclis-i Vala
harmed the process of the building charge against a criminal. As mentioned before,
since the 1858 Penal Law prohibited the implementation of torture and arbitrary legal
acts, this kind of action could not be accepted. Further, the Ottoman jurists aimed to
prevent arbitrary punishments through the penal law by replacing them with fixed
punishments. They also wanted to put an end to corporal punishment except for capital
punishment. As a result of this approach, they forbade torture and arbitrary behavior
of the local officials.?” For instance, in a rape case in the Meclis-i Vala, a soldier who
was called Hiiseyin claimed that he had been raped by other soldiers who were
respectively Hiiseyin, Siileyman, and Halil. Kulagas1?’® ibrahim Pasha beat them to
confess their offenses when they refused to have raped Hiiseyin. Since they kept
denying their offenses, Kulagas: Ibrahim Pasha got them beat 80 times to Halil, 200
times to Siilleyman and 300 times to Hiseyin. Until now, the performing violence
during interrogation supports the Heyd’s study on the shari ‘a records related to why
confession was so common in the Ottoman judicial records. However, although
perpetrating violence had been outlawed, Kulagas: Ibrahim Pasha performed physical
violence towards the suspects and it caused a new legal discussion about the legitimacy
of the testimonies under duress. For this reason, the confessions of Siileyman, Halil,
and Hiiseyin were in the danger of being informal to build a rape case. Since the
suspicion of the fact that the testimony was given with the fear of being subjected to

274 Heyd, ibid., 118.

215 Kent F. Schull, Prisons in the Late Ottoman Empire: Microcosms of Modernity, (Edinburgh:
Edinburgh University Press, 2014), 28.
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violence could not thereby create a reliable circumstance to sue a rape case against the
perpetrators even if they could be real offenders of Hiiseyin the victim. Besides,
Kulagas: Ibrahim Pasha was, as a result, under military investigation according to the
Imperial Civil Law (Miilkive Kanunname-yi Hiimayun) because of perpetrating
physical violence an Ottoman subject illegally. At the end of the legal investigations
of both the offenders and Kulagas: Ibrahim Pasha, the possible offenders got released
because their confessions seemed unreliable and unacceptable in terms of legal
principles. Also, Kulagas: ibrahim Pasha was subjected to get the punishment of
retiring from public service due to perpetrating illegal violence.?””

Moreover, taking an oath was another instrument of legal procedures in the Ottoman
Shari ‘a courts which has a religious character. It was a common judicial option when
there was no concrete evidence to litigate or to support his or her allegation in the
Shari ‘a courts. Especially, when plaintiffs could not substantiate her or his accusation
with concrete evidence, defendants were able to take an oath to preserve his or her
innocence.?’® In other words, when a plaintiff could not provide concrete evidence to
support his or her allegation against a defendant, he or she could swear “‘oath to God”’,
yemin billah, to affect the gadi. According to the study of Leslie Peirce, in the Aintab
court records between 1540-1541, defendants taking an oath typically swore the truth
of their testimonies, and the judgment was thereby made in their favor by considering
the strength of the oath.?”® In addition to this, according to the study of Boga¢ Ergene
in Kastamonu shari ‘a registrations illustrates the influence of taking oath during a trial
in case a plaintiff cannot support her or his allegation with concrete evidence. Bogag
Ergene argued that ‘‘Oath taking seems to have been the second most popular form of
judicial documentation used by defendants in those cases that ended in their favor (61
cases, 31 percent). Plaintiffs, on the other hand, won their cases by oath-taking in only
11 cases (5 percent of the 244 cases).””?® In the Shari‘a courts, the presence of a
reliable witness is one of the most popular judicial apparatus to substantiate allegation

and the second one is taking an oath. While having reliable witness seems the favor of

2" BOA, MVL 786-57, (30 Rebiii’l-evvel 1278/ 5 October 1861)
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a plaintiff, taking oaths are mostly for the sake of a defendant. Besides, another study
conducted by Elyse Semerdijan through the records of Ottoman Aleppo points out the

function of taking oaths in rape cases. Semerdijan argues;

““Rape in Aleppo was complicated by the rules of evidence applied in the court, namely whether
or not there were witnesses. Rape victims were not always able to prove their cases if witnesses
were not present. Although oath-taking was always an option for powerful testimony, many rape
victims did not take oaths and their cases failed in court.””?%!

The study shows that through the trial process, to support the allegation or to
substantiate innocency, the existence of witness seems the only way to win a rape case.
The issues of why rape victims cannot take an oath can probably be related to what
party of the case they are; plaintiff or defendant. Additionally, according to the study
of Amira EI-Azhary Sonbol, in the rape cases which do not have a witness or enough
witness, a victim generally asked her possible offender to take an oath before the gad:
to substantiate her allegation. Since an alleged would not perjure and state false
testimony under oath, a rape victim could head for taking an oath to make an alleged
rapist confess. However, the defendant was likely to deny the allegations against him
by taking an oath. Therefore, when victims were asked to take an oath to substantiate
their allegations, most of them did not accept and their cases were destined to
dismiss.?® Previously, the study of Ergene seriously indicates that taking oaths is favor
of the defendant, not the plaintiff. On the other part, unlike the Shari ‘a courts, in the
Meclis-i Vala registrations which were latinized, there is no example of swearing a
vow. It can be probably related to the executive structure. The principles of the trial
were described through written codes; especially, after the Tanzimat, Ottoman
authority attempted to increase lawfulness of the judgment and punishment made by
the gadi. When the function of taking an oath is considered, it might not able to meet

the expectancy of lawfulness.

On the other hand, denial also seems a reasonable escape plan for criminals. According
to the Ottoman legal understanding, to judge someone, he or she should admit his or
her offense and say it before a gad: willingly.?8 For example, in a rape case held in

Thessalonica, Ahmed was accused of having raped Anastasya. However, Ahmed did
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not accept the accusation made by Anastasya and he did not give his testimony. As a
result, the case was sent to the Meclis-i Vala for further investigation and final
judgment with this statement in the record; ‘in the offender’s case, there was no a just
testimony and his confession. Since there was no concrete evidence that proves fi ‘1-i
seni* happened under duress.?®* While most of the offenders were likely to confess and
admit their deeds before the gad: because of being subjected to judicial and social
discrimination or torture, sometimes, the offenders did not confess and admit what
they had done before or not. Besides, in some of the rape cases in the Meclis-i Vala,
apart from denial, when there seemed insufficient evidence to support his or her
allegation or the offender denied what he had done, having a witness naturally led the
direction of the trial. Therefore, the issue of witnessing in the Ottoman criminal courts

must be cleared out.

Witnessing is also the most common phenomena of Ottoman judicial tradition. It is
completely a different legal term to be explained but, in general, witnessing means
telling the event which was seen by the witness or heard by the witness before the gad.
In Islamic law, there are some clauses to be a witness and these can be interpreted
accordingly religious sects. But generally, to be a witness, the person must be free
Muslim major and also must have the mental maturity to be able to perceive and
understand the event he or she had witnessed. Also, the number of witnesses can be
different according to the topic of cases. Except for hadd and gisas cases, the witness
must be four free Muslim men or three free Muslim men and two women in Hanafi
school. Especially, for zina cases, there must have four witnesses to be sentenced the
offenders to hadd penalty. If the sufficient number cannot be provided, the witnesses
will be inflicted on kazf haddi?® because of the attempt of defamation to a chaste
woman. Except for hadd and ta zir cases, two male witnesses or one man and two
women seem enough. As understood, two female witnesses equal to one male witness
in some cases. Also, the main contribution to the female witnessing is systematically
done by the Hanafi school. According to Hanafite principles on being witness, women
can be a witness because the main condition to be a witness is to have the ability to

perceive and understand the event, so women can do. However, Hanafi school has an

284 BOA, MVL 1030-76, (13 Sevval 1283/ 18 February 1867)
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exemption about hadd and gusas cases and women cannot be accepted as a legal

witness.286

Haim Gerber also discussed the witnessing issue under two categories respectively;
normative witnessing and expert witnessing. For the study here, these two judicial
discriminations seem more significant than the judicial clauses of being a witness in
the Ottoman courts. He suggested that normative witnessing was generally seen in the
cases of habitual offenders and he urged, normative witnessing was mainly used as a
functional substitute for modern police record or police probe. According to his study,
most of the normative witnessing cases were related to indecent actions committed
against public order and morality. To give an example, the normative witnessing cases
were usually observed in the cases about immorality. An immoral woman in Bursa did
not welcome in the region because her indecent behavior was well known by local
inhabitants and so the inhabitants applied to the court to banish her from their
residence.?®” Besides, an example of the implementation of normative witnessing the
Meclis-i Vala records will be useful to illustrate its function for the trial process of sex
crimes. In a fornication case, Havva and Ovakim had a sexual intimacy willingly and
they were caught by zaptiye. Expect for their confession and recital, the testimony of
the local inhabitants supported the charge made against them to open a case and to
penalize.?® Another example, a rape case held in the Meclis-i Vala, Fatma sued
Mehmed who had raped her, and Mehmed denied her allegation. To open a case
against Mehmed, Fatma has to prove her allegation and if she cannot do so, the court
investigated both parties whether the perpetrator has a criminal record or such immoral
reputation in the society and also the defendant is also investigated whether she is a
member of ehl-i izzet (people of honor). In order to do this, the court consulted the
local habitant where the crime occurred about their habitual situations. When it comes
to the significance of ehl-i izzet and criminal record during the denial of the allegation,

these two phenomena must be explained correctly.

Firstly, being people of honor or chastity, ehl-i izzet or iz, may have a vital
significance when the possible perpetrator keeps denying or there is no certain
evidence which proves the notion of duress in rape. These phenomena can frequently

286 Apaydin, ibid.
287 Gerber, ibid., 39.
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use to define a chaste and honorable woman in a society in the Meclis-i Vala
registrations. The term ehl-i izzet means respect, honesty, and highness. Therefore, the
person who has such quality or has been known such is relatively accepted as a reliable
person in society. Also, ehl-i iz (people of chastity) is highly related to honor. Honor
IS a pretty intense concept in the Turkish language. In Arabic, and also Ottoman
Turkish, 27z means fame and honor, chastity?3°; therefore, the usage of honor does not
all the time indicate chastity (hamus). When a person in the Ottoman Empire was
labeled as ehl-i irz; primarily this must be thought, the person had good fame (san or
nam) and honor (seref'or onur) and then pudicity (iffet) and chastity (namus). All these
italic words are semantically different from each other as a result of the richness of the
language. Besides, while, fame (san or nam) and honor (seref or onur) mostly address
males, pudicity (iffet) and chastity (namus) point out females.?*® Honor is generally
tried to explain through a gendered perspective. From a gendered perspective, honor
is generally described as the physical and moral quality of a woman which ought to be
had and protected. Any indecent and dishonored action happening to a woman easily
becomes a bad label not only for her but also for her family. The sexuality of a woman
must be preserved by herself because it is commonly seen as an important instrument

to be trusted in society.?%

Further, these terms seem undoubtedly significant for the female party of a rape case
during the lack of concrete evidence to prove duress to solve legal conflicts. Because
after the Tanzimat, the judges also began to give a verdict by depending on
circumstantial evidence.?®? To give an example, the rape case heard in Tuna Province
prescribes the influence of being people of honor or chastity on the trial process of the
rape case. Fatma alleged that Mehmed had raped her but Mehmed denied her
allegation. He claimed that sexual intimacy had happened with her free will. However,
Fatma did not naturally accept his claim. After the investigation conducted by
consulting the local inhabitants about their habitual attitudes within society and their

reputations, Fatma was as a result confirmed as being people of honor in her
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neighborhood. Thus, Fatma got out of being labeled ‘zaniye’’, adultress, and being
punished with hadd penalty.?®® Another case recorded in Kastamonu is that Emine was
kidnapped and taken to a mountain and she got raped there by Ali and his friend Ali.
Then, Ali and other Ali also made her wear male clothes and forced her to come with
them. During that time, they raped her. However, Emine could not recall how or where
they kidnapped her. The missing pattern in the investigation led the judicial authority
to question whether she was people of honor or not. Therefore, the case was sent to

the Meclis-i Vala to reinvestigate deeply.?

Moreover, reputation was also highly related to being people of honor within a society.
Reputation is a fluid term and social, cultural, religious, and ethical norms determine
what your reputation is or ought to be. When social dynamics and norms change,
people’s behavior and reaction towards human interactions are going to change,
naturally, reputation does. Additionally, the legal system in all societies determines
the norms are defined as proper and improper behaviors; as a result, the norms both
make and break a reputation. To give an example, if a married woman has an affair
with another man, and when this relationship comes out, she and the man who is having
an affair will probably lose their reputations to be respectable in society.?*® According
to Peirce, reputation was a measurable phenomenon, and mutual memory could be
charged with being committed to moral violations. Since the criminal record of
someone can be traced when it is needed in modern times, and likewise, the

reputational record could be tracked in sixteenth-century Aintab.?%

Secondly, the criminal record is also another judicial instrument to find out whether a
perpetrator is guilty or not in case of denial. The criminal record is an official document
that includes the list of crimes which a person has committed recently or before.?%” In
many rape cases, having a criminal record has directly the sentence of a judge changed.
Especially when a victim cannot prove the notion of force during the sexual relation
or the perpetrator keeps denying, the judicial authority checks out the offender’s

criminal past. If there is a criminal history or complaint about the offender, they can
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get punished for him under the penal law. It could also happen vice versa. For instance,
a woman namely Anastasya claimed that Ahmed had raped her. However, there was
no clear evidence about whether it happened under duress or not as a result of the
investigation. Also, Ahmed refused to give a testimony about the allegation. In this
case, the court appealed to check his criminal record. Besides, Anastaya was subjected
to the investigation about whether she was the people of honor. As a result of the
investigation, it was learned that Ahmed did not have any criminal record and also
complaint and besides, Anastasya was known as the people of honor. In this case, the
local court could not open a criminal case against Ahmed because of a lack of concrete
evidence so they sent the case to the Meclis-i Vala for further investigation and final
sentence.?®® In another case, Migo was accused of having abducted and also embarking
on rape Asiye Hatun. However, Asiye Hatun showed resistance to him and the sexual
assault did not happen. Moreover, the attempt to rape and kidnap, and besides having

a criminal record related to sex crime made him penalize.?®®

In addition to the normative witnessing argument of Gerber, he examined the expert
witnessing notion, as well. According to Gerber, it fundamentally means asking
reasonable advice about the legal issue which needs to be explained by an expert on
the issue to resolve the legal disagreement.3% To give an example to the expert witness,
Usisa who was eleven or twelve-year-old girl claimed that she had been raped by her
master Hiiseyin. As a result of sexual assault, she lost her virginity. To prove her
virginity defiled by Hiiseyin, she went to see her community’s doctor. However, the
doctor told her that she lost her virginity but, in the court, he claimed vice versa. Also,
Hiiseyin denied having raped Usisa and Usisa did not bear a child even if she lost her
virginity. Because of all these judicial contradictions, the case sent to the Meclis-i Vala
to be examined, this time, by Ottoman doctors.*** This attempt, asking advice of an
expert to solve the judicial contradiction, can be considered as a legal instrument to
create a judicial infrastructure. When such a legal event occurs again, the legal

procedure will be shaped accordingly in the previous sentence.
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4.2. Sentence

The main concern in this part is to penetrate the structure and feature of the sentences
in the judicial records such as in the Shari ‘a courts and the Meclis-i Vala. The aim is
to illustrate the similarity and the difference by comparing the registrations of these
two legal institutions in terms of structure and the method of pronouncing the
sentences. The analysis of the sentence will be focused on the types of judicial

documents and the issue of lawfulness.

Therefore, what is a sentence? A sentence, in general, means decision, judiciary;
knowledge, and understanding through gaining judicial investigations; in other words,
it means an article which comes from the rules or the collection of certain judicial
conclusions about specific topics.2%? The sentences recorded in the Shari ‘a courts takes
place in the different types of documents such as hiiccet, i‘lam, maruz, and miirase,
etc. Especially, the term i ‘lam is occasionally mentioned in the Meclis-i Vala records
to show the interactive relation between the Shari‘a court and the Meclis-i Vala. As
mentioned before, the Ottoman legal system had a dual structure within itself but this
duality is an example of a coherent working system rather than a legal contradiction.
To be clear, when a case involves multiple crimes, its shari‘a part was heard in the
Shari‘a court or the plaintiff applied for the Shari‘a court which was served as an
inferior court, it was sent to the Meclis-i Vala for final judgment, which it was only
valid in criminal cases. For example, in a rape case, Fatma alleged Mustafa that he had
attempted to rape her. But during the offense, Fatma killed Mustafa by stabbing to
defense herself. His brother Hasan sued Fatma because of his brother Mustafa’s death.
In the Shari ‘a court, they made a deal on paying five thousand and five ak¢e to Hasan
as blood money. Since the murder was considered as a criminal case, the shari‘a
sentence, ser i i lam, was sent to the Meclis-i Vala for the final sentence. According

to article 186 in the Penal Code 1858, her action was accepted as self-defense to protect
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Ozel, **Ahkam”’, https://islamansiklopedisi.org.tr/ahkam, (2016-2020), [23.03.2020].
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her chastity and she was not subjected to any punishment. Fatma was thus impunity

from murder punishment according to article 186°° in the 1858 Penal Law.3%

To understand i lam comprehensively, the comparative analysis between i ‘lam and
hiiccet Will be useful to evaluate the sentences in the judicial records. Hiiccet means
bill, credential, proof in the dictionary.3® In legal terminology, hiiccet is a document
which does not include the judgment of a gad: but includes the confession of one of
the parties or the other. At the top of the sentence, there is the signature and seal of the
qadi. Then, the parties’ names and addresses, the topic, the kind and condition of the
legal issue, and also the information of a receiver or sender if there is such thing takes
place in a Aiiccet.®® On the other hand, i lam means notifying or informing as a
dictionary meaning but as a legal term, it is a document including the sentence of a
judge with the signature and seal of a gad: at the bottom of the sentence. However,
according to Ali Akgiindiiz, whether a document involves a judgment of a gad: or not
is called i ‘lam which has the signature and seal of the gad: in a customary tradition.3%’
For example, the daughter of aforesaid Yusuf claimed that Eyiip had raped her. Then
Yusuf was accused of having killed Eyiip because he raped his daughter. This
information takes place in a document called i ‘lam-ger ‘i and it was directed to the
Meclis-i Vala for the final judgment about the case.’’® The previous case example
which was about Fatma’s rape case and the killing of her perpetrator and this one
enlighten the usage of the term i ‘lam in the judicial registrations. In the first example,
i lam has a verdict about paying blood money for murder, but in the second example,
i ‘lam does not have a verdict about murder or sexual violence. The real concern is, in
the document, to inform the Meclis-i Vala about what they did and found about the

case and to ask judicial advice. As understood here, i lam can be used to state both a

303 ““bir kimse birinin hanesine veya diikkanina zorla girerse, hane ve diikkan sahibi o kisiyi def ettigi
sirada vuku’ bulan 6ldiirme, yaralama ve darp gibi eylemlerden muaf tutulmalidir’’, should a person
enter someone else’s house or shop without permission and the killing, wounding, and beating occurring
while making the person get out of his or her house or shop, the houseowner or shopowner is impunity
from the crime. Dustiir, Tertib I, vol.1, 537-597.

304 BOA, A.MKT.MVL 110-36, (26 Safer 1276/ 24 September 1859)

305 Develioglu, ibid., 388.

3% Tbrahim Hakki Uzungarsili, Osmanh Devleti’nin Saray Teskilati, (Ankara: Tiirk Tarih Kurumu,
TTK, 1988), 121.

307 Halil Cin, Ahmed Akgiindiiz, Tiirk-islam Hukuk Tarihi, vol.2, (Istanbul: Timas Yaynlar1,1990),
42.

308 BOA, MVL 741-62, (28 Rebiii’l-ahir 1282/ 20 September 1865)

95



judicial document having a sentence and an ordinary judicial document to inform what

has been going on in the case.

In general, after finding certain concrete evidence through legal investigation, the qadi
either absolved the suspect from a certain accusation or sentenced the suspect to the
crime. The gadis in the Ottoman Empire were capable of inflicting hadd, gzsas, and
tazir penalties when an accused found guilty of certain offenses. Hadd and gusas
punishments have their well-defined instruction to be sentenced, so ta zir punishment
has an extensive place in the Ottoman penal codes because of its interpretive structure.
Also, when the gad: sentenced someone to certain ta zir penalty, the gad: mostly did
not prefer to record the number of beats for flogging. Additionally, the gad: sometimes
turned the penalty of flogging into fine punishment in some cases but he did not
mention how much money must be paid for flogging; only stated one ak¢e for every
single beat. On the other hand, for serious crimes such as murder, theft or bodily harm,
he avoided performing capital punishment but mostly sentenced to the cutting of an
organ like a hand, or forced to pay blood money for murder by stating the amount of

money in Ottoman currency.>*

According to the study of Heyd, the judicial records between the 15" and the 16"
centuries did not include the specific name of penalty but the gad: only mentioned
either guilty or innocent. This approach aims to illustrate not the legal explanation and
procedure of the case but the fact of the case.'? To give an example, Memi who was
a six-year-old boy was abducted and by Sefer with the purpose of rape. However, the
boy screamed out and two witnesses namely Davud and Musa saved him to be raped.
The witnesses took Memi to his mother. Until now, the record only mentioned the
parties involving the case and what they did. Then, the record ends with this word;
95311

‘... they claimed that they had witnessed the incident and the record was kept ...

As seen in the example, the record corresponds to the result of Heyd's study, there is

309 Heyd, ibid., 254.

310 Ibid., 254.

311 Hani bt. Hasan’m Memi adli sahsin kiiciik ogluna tecaviize tesebbiis ettigi sikayeti

Hani bt. Hasan mahfil-i kazdda Memi nadm ¢ingene muvacehesinde takrir-i kelam edip mezkr Memi
tahminen alt1 yaginda isbu Sefer nim sagirimi tutup bir bagcede gii¢ eylemis liizim taleb ederin dedikde
gibbe’s-sual merkiim Memi inkar ile mukabele edip akibii’l-istishad Devran b. Davud ve Pazarli b.
Musa nam kibtiler haziran olup bir feryad isidip vardigimizda merkim Memi mezbtir Sefer’in lizerinden
kalkip kagdi oglani alip anasina gotlirdiik deyli sehadet eyledikleri bi’t-taleb kayd-1 sicil olundu.
Tahriren fi tarihi mezbiir evasit.”” Uskiidar Mahkemesi 56 Numarali Sicil (990-991/ 1582-83)
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no certain sentence about whether the offender was punished, and if he did, what his
punishment was. Besides, Suraiya Faroghi argues that the court registers commonly
determine the state of cases and there are only social facts. It is highly related to
Ottoman legal understanding because some cases are solved between the parties before
applying for a court. Therefore, the judgment and procedure held in the courts stay in
the background.®? The shari ‘a registrations generally did not indicate the trial process,
which is the stories of the parties, the statements of the parties, the roles of ehl-i orf
and the explanation of certain pieces of evidence and witnesses, and sometimes the

amount of the punishment but only mentioned the name of punishment as ta zir.

On the other side, there is something to be known about the Meclis-i Vala registrations
that every record did not have the final judgment. But there were various sentences
about what should be done to get the final judgment or a general summary of what
have done during the trial in the local courts. The reason was probably related to the
function of the Meclis-i Vala because it was both a high court for serious crimes to
make a final decision and an appeal court for all sorts of courts in the Empire. For
instance, the case between Emine, Ali, and the other Ali was a significant
representation of a judicial document which did not have a final jJudgment or a proper
sentence. Since Emine could not recall how she got abducted and prove duress during
the sexual relation. The case was sent to the Meclis-i Vala to investigate and to be
heard with this statement; ‘‘since the punishment will be illicit, thanking you in
advance for your attention to this matter...””3!® To interpret this statement correctly,
when all clauses are not gained to open a case against someone, the case with its all
documents is transferred to the Meclis-i Vala for a true, complete, and accurate
judgment. Another case example of sexual assault was kept in Eyiip court in the 18"
century is important to present the content of the shari ‘a sentences. Aise Hatun who
was the wife of Dervish Ibrahim was sitting in her place and Dervish Feyzullah
intruded her place. Then Dervish Feyzullah attempted to rape her, and for his offense,

he was sentenced to severe ta zir.3'# In this case, again, the statement of **... sentenced

312 Syraiya Faroghi, Osmanh Tarihi Nasil incelenir: Kaynaklara Giris, translated by Zeynep Altok,
(fstanbul: Tarih Vakfi Yurt Yayinlari, 1999) 55-56

313 <« | tahdid-i caiz kayl olamayacagindan bade icabina bakilmak iizere tedkikat () icrasiyla netice-i
hasilanin izahan ba mazbata ve istintakname is’ar1 hususunun subb-u seriflerine bildirilmesi tezkere ve
teblig kilinmis olmagla ol-vechle ifa-y1 muktezasina himmet () siyakinda sukka.”’
314 Ma‘riz;
Sahib-i arzuhal Dervis Ibrahim’in zevcesi Aise bt. Ali nAm hatun medine-i Eyiib’de Vélidesaray1 ustasi
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to severe ta zir...”” gives us the type of punishment for rape but it did not mention
what ta ‘zir punishment ought to be. Also, since there is a lack of information about the
punishment, where, how, and how long the punishment will be implied is a big
question to be answered. On the other side, in general, the Meclis-i Vala registrations,
most of them have a precise prescription of a certain punishment such as hard labor,
imprisonment, exposure, etc. Also, for hard labor and imprisonment which were
penalties restricting liberty, the duration of each penalty and the date when each of
them will start are recorded in detail and besides, where a criminal will be kept is
stated, as well. Both the amount of fine as blood money and the amount of fine for sex
crimes are precisely described in the shari ‘a and Meclis-i Vala registrations. In this
case, how the sentence was described in the Meclis-i Vala records is a significant point

to see the continuity.

The sentence part in the Meclis-i Vala was recorded after the trial process properly
ended, which was involved to hear allegations, testimonies, and also witnesses.
Especially, the most exclusive feature of the Meclis-i Vala records is that the sentence
and the punishment are explained by pointing out their references. Indicating the
related article in the penal law for each sentence and punishment naturally gains them
more legal identity. Also, the judicial documents in the Meclis-i Vala do not have a
specific classification as i‘lam, hiiccet, etc. However, in general, the documents
passing by the Meclis-i Vala were labeled as an official certificate (tezkere), shugga
(sukka), and also document or record (mazbata). To give an example to a typical
sentence in the Meclis-i Vala, Ibrahim, who was the son of Hac1 Ibrahim, was a seven
or eight-year-old deaf boy lived in Seyyidhan summer range where was located within
Konya sanjak. Ibrahim was raped by the cameleer namely Turcoman Ahmed working
for Hayrullah who was the son of Haci Halil. Turcoman Ahmed confessed his offense
during the investigation process. And whoever commits fi ‘1-i seni to a child younger

than eleven years old, the person will be subjected to imprisonment for at least six

miibageretiyle ihzar-1 ser® etdirdigi Dervis Feyzullah muvacehesinde mezbilir Feyzullah Emir Buhari
Mabhallesi’nde sakine oldugum menzile bana fi‘l-i seni‘ kasdiyla duhil edip bir tarik ile yedinden halas
olmus idim mdcib-i ser‘isini taleb ederim deyii da‘va etdikde ol dahi mezbiire Aise Hatun’un menziline
fi‘l-i seni kasdiyla beni da‘vetine bind’en duhil etmis idim deyii ikrar ve i‘tirAf etmekle ala-mdcib-i
ikrarihi mezblir Dervis Feyzullah’a ser‘an ta‘zir-i sedid 1azim geldigi medine-i Eyiib mahkemesinde
ba‘de’t-tescil bi’l-iltimas huzir-1 alilerine i‘14m olundu.Fermanmen-lehii’l-emrindir. Fi’l-yevmi’t-tasi‘
aser min-Muharremi’l-hardm sene ihda ve sittin ve mi’e ve elf.”” Eyiip Mahkemesi 182 Numaral: Sicil
(1154-1161/ 1741-1748)
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months according to Article 197 of the Penal Law. In the eye of Article 197, the said
person was inflicted on imprisonment as from 28 Muharrem 1280, 15 July 1863, for

one year.3®

To put it all in simple terms, the common pattern of the Meclis-i Vala registration,
especially the sentence, the parties are defined well by stating whose relative they were
and also their titles. And their addresses are briefly mentioned as sanjak, district, and
village. After indicating the place where the crime happened and introducing the
parties and their stories, the sentence, as a result of a legal investigation, is stated by
referring the related article in the penal law in force. Also, the punishment takes place
right after the proclamation of the sentence in a well-defined statement. To see the
main differences between the shari‘a and the Meclis-i Vala registrations in terms of
judicial genre, the two rape cases; the first was the case of Aise heard in the Shari‘a
court in the 18" century®'® and the second was the case of Ibrahim heard in the Meclis-
i Vala in the 19" century®'7, help us to understand their exclusive structure. In general,
the Meclis-i Vala records present the information of where the crime occurred, who
the parties were, what their allegations and defenses, and the statements of the public
officers. Besides, if there is their intervention, what the sentence was, and what the
reference point of it was and what the punishment was is also clarified in detail.
Finally, the duration and place of the punishment and the final judgment are written
by referring a certain article in the penal laws in force. On contrary to the Meclis-i
Vala, the shari‘a registrations are mostly related to representing the facts and the
influence of the parties to these facts. Also, there is no clear explanation of what kind
of punishment was sentenced. However, the only ta zir is indicated by stressing with
the adjective “‘severe’’; therefore, the execution of punishment could probably be
heavy. Also, the amount or duration of the punishment is not mentioned at all.

315 BOA, MVL 661-29, (3 Receb 1280/ 14 December 1863)

316 The judicial record mentioned in footnote 300. Eyiip Mahkemesi 182 Numarali Sicil (1154-1161/
1741-1748)

817 << . Konya sancag1 dahilinde Seyyidhan nam yayla sakinlerinden Hac1 Halil oglu Hayrullah’in
devecisi Tiirkmen oglu Ahmet, Haci Ibrahim’in yedi, sekiz yasinda bulunan sagir oglu ibrahim’e fi'l-i
seni' icra eyledigini () ve her kim onbir yasindan asag1 bir cocuga fi’l-i seni icra eyler ise altt Aydan
ekall olmamak {izere habs olunmasi kanun-u cezatin 197.maddesinde muharrer bulunduguna mebni
merkumun bu hiikkme tevki’an be tarih-i habs olundugu beyan olunan 80 senesi Muharrem’in
28.giinlinden itibaren bir sene miiddetle habs olunmast zimminda valilige cevabname-i sami tesdiri
tezkere kilinmis ol babda emrii ferman.”” BOA, MVL 661-29, (3 Receb 1280/ 14 December 1863)
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4.3. Punishment

In the Ottoman legal structure, there was no clear separation or classification about the
diversity of criminal acts. Especially, when it comes to punishment, the punishments
of criminal offenses can relatively be characterized as ambiguous. The Ottoman jurists
made only a strict classification between grave crimes, which are required mostly
capital punishment or severe corporal punishment, and the other crimes, which are
required ta zir punishments. Also, the third class of offenses, which are subjected to
ta zir punishment, and also imprisonment accordingly the Shari ‘a, is petty offenses.3!8
In this part, the types of punishment in the Ottoman law will be analyzed through the
notions of ‘‘siyaset and bedel-i siyaset, hadd, gusas, and ta zir. Then, the case examples
related to rape offenses in the Meclis-i Vala will be examined in terms of the range of

the punishments and their varieties.

Initially, siyaset is an important phenomenon in Ottoman judicial literature. The term
was used in both administrative and judicial dimension. Siyaset relatively means
having political power to run a state or an empire. Also, an Ottoman scholar Ebu’l
Beka el-Kefevi (b.1619/ d.1684) argued that siyaset is to edify the conditions of the
subject by building a way for earthy and ethereal salvation.!® Dede Céngi who was
an Ottoman jurist (d.1567) also explained siyaset in his famous work (Siyaset-i
Ser‘iyye) as to make the punishment of a crime, which has a shari‘a provision,
aggregate to prevent sedition.®2® Another interpretation related to what siyaset is in
Ottoman legal understanding comes from Colin Imber. He claims that siyaset, in
general, is a criminal act which is out of the shari ‘a jurisdiction to provide social order
by a legitimate ruler.?* Also, Imber argues that since siyaset was mostly associated
with public authority, the Ottomans used siyaset as a sanctioning power for the sake
of public order. In this perspective, Imber identifies siyaset as the de facto verdict of

administrative authority.3%2

318 Heyd, ibid., 259.

319 Midilli, ibid., 95.

320 |bid., 96.

321 Colin Imber, Ebu’s-suud: The Islamic Legal Tradition, (Edinburg: Edinburg University Press,
1997), 98.

322 Colin Imber, ‘‘Zina in Ottoman Law’’, Contribution a I’Histoire Economique et Sociale de
I’Empire Ottoman. (Paris: Institut Francais d’Etudes Anatoiennes d’Istanbul and 1’ Associacition pour
le Developpement des Etudes Turcques), Collection Turcica 3, 179.
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On the other side, there was a general approach among Islamic jurists that they saw
ta zir and siyaset legally equal to each other. They even claimed that ta zir and siyaset
had a rational interaction by fulfilling each other’s legal sedition. Merginani who was
an Islamic jurist (d. 1197) emphasized the importance of this collaborative work
between ta zir and siyaset.323 On contrary to this approach, Baber Johansen argues that
siyaset is not a part of the shari‘a, unlike ta zir. However, even if siyaset was not a
part of the shari‘a jurisdiction, it was not completely independent from it. Because
siyaset is commonly considered as an executive power which gains judicial conformity
for some criminal issues seeming unlawful to prevent the expansion of crime in
society.3?* In addition to this, Heyd argued that siyaset was a legal term which was
frequently in the Ottoman penal laws with its different meanings. He also claimed that
siyaset was one of the most ambiguous legal terms in Ottoman judicial literature but it
could be considered as punishment in an extensive meaning.3?® To Heyd; *In its widest
sense, it seems to denote punishment in general, which may include strokes and
banishment. As a technical term, however, it generally means either execution or
severe corporal punishment or both.””32® Through the different explanations of siyaset,
the term can be evaluated as a legitimate power to execute punishment for certain

crimes which have judicial ambiguity.

The place of siyaset in Ottoman penal laws can easily be likened to ta zir punishment,
and even it can be considered as a secular power, t00.3?” The reason why siyaset and
ta zir often show similarity in function is that they both are open to administrative
intervention and also the degrees of the punishments can be increased or decreased by
taking into consideration current and dominant judicial views. Besides, another
argument about its secularity issue is quite complicated because if it is seen as a
sultanic punishment, it is naturally evaluated as secular. On the other side, the
legitimacy issue of siyaset immediately emerges. When its main reason is thought, to
fulfill up the legal ambiguity between hadd and ta zir penalties, its origin can be
illustrated as the collaboration and interaction of religious and customary law. Whereas

one of the reference points of siyaset is the shari ‘a, it cannot be regarded as a secular

323 Baber Johansen, Contingency in a Sacred Law, (Leiden, Boston, Kéln: Brill, 1999), 216-17.
324 Midilli, ibid., 103-106.

325 Heyd, ibid., 257-60.

326 jbid., 259-60.

327 Midilli, ibid., 103-117.
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power in Ottoman penal laws. As a consequence, siyaset refers to a legitimate power,
which was perpetrated by a licit ruler to punish crime, to provide and preserve public
order. For instance, in Selim 1 (1512-1520)’s kanunname, the offender of rape was
sentenced to cutting his genital organ. However, this punishment does not have a place
in both hadd and ta zir in a legal sense. To prevent and secure public morality and
order, the sultan could enact such heavy punishment for serious crimes as a result of

siyaset.

Siyaset included capital punishment or execution and also severe corporal punishment.
Also, when the clauses of capital punishment did not seem sufficient enough, bedel-i
siyaset (fine) was implied as a variant of siyaset. Initially, capital punishment was
described in the kanuns made by the sultans for a few crimes such as homicide,
rubbery, heresy, crimes committing against public order and security, vituperation of
the Prophet, and apostasy. Also, capital punishment was mostly executed through
hanging, stoning, and killing by a weapon. And the execution was performed by the
Janissary corps and ehl-i rf (the people of customary). Stoning (recm) was also
another execution form but it was only implied for fornication.3?® The executions were
generally carried out with a weapon such as a sword and a bullet so that the perpetrators
die quickly. Hanging was rarely performed since it was not associated with human
dignity.3? However, to Heyd’s study, the Janissaries hung the body of the criminal on
a tree, they mostly used them as a target to improve their archery skills.>* According
to Ekrem B. Ekinci, stoning punishment was only implied in the Ottoman Empire in
the reign of Mehmed 1V (1648-1687) for an adultery offense. The execution was so
rare that the Sultan Mehmed IV attended to observe it.23! To give an example for
capital punishment for both brigandage and rape in 1785, Hasan, labeled as blind, who
had been doing brigandage for more than twenty years around Cirmen, today’s Greece,
his brother Idris, and his three men raped two virgin young women in the field in
Edirne. Because of the shame, the girls got raped, they poisoned themselves. After the
investigations, the said five persons were executed and their cut heads were sent to

Istanbul.®*2 In this case, whilst rape incidents are mostly penalized through hard labor,

328 Heyd, ibid., 263.

329 Ekinci, ibid., 336-339.
330 Heyd, ibid., 263.

331 Ekinci, ibid., 347.

332 Konan, ibid., 164.
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imprisonment, and rarely exile, there is capital punishment as punishment. Brigandage
is mostly penalized through capital punishment, the crosscut of hands and feet, and
exile.3® Therefore, in this case, capital punishment was applied for either brigandage

or rape is important to be thought.

Severe bodily punishment was accepted as a variant of siyaset. The most common
implementation of severe bodily punishment was the amputation of a hand, which it
was for robbery and repeated robbery, as a shari ‘a penalty. The amputation of a hand
did not only inflict for theft or repeated theft but also applied for stabbing people or
wounding them a knife and counterfeiting.>** Additionally, castration was another
form of severe corporal punishment. Besides, it did not have a place in religious law
and it was completely administrative power, ‘‘siyaseten’’. The kanunname of Selim |
(1512-1520) included castration punishment for rape offenses. In the kanunname of
Siileyman I (1520-1566) castration was applied for kidnapping a woman, a girl, or a
boy and also homosexual intimacy.*® However, the registrations related to rape
offenses in the Meclis-i Vala do not include such punishment for rape offenses. Also,
the branding was considered as corporal punishment and it was applied for pandering
and fraud by marking the forehead of a criminal. Besides, the branding of a female
genital organ for eloping with a man voluntarily and also the cutting of an ear or a nose
for an army deserter was in the category of severe bodily punishment.3* The
codification movement after Tanzimat must have excluded such severe punishments
because there was no example sentence which includes one of these punishments for
sex crimes under the Penal Law 1858.

To execute capital or severe bodily punishment, the offender must be heard before the
gadi and his or her crime must be provided through the confession and concrete
evidence. After a certain investigation, the criminal could be convicted and executed.
Also, ehl-i rf (the people of customary) had to see the judicial record including the
sentence of the criminal and the execution was performed at the place where the crime

committed in order to prevent escape and to be a warning and a deterrent example.*’

333 Ali Bardakoglu, ‘‘Eskiya’”, https://islamansiklopedisi.org.tr/eskiya, (2016-2020), [20.04.2020].
334 Heyd, ibid., 265.

335 jbid., 19.

336 jbid., 265.

37 ibid., 271.
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Lastly, hadd, gusas, and ta ‘zir punishments are significant components of Ottoman
penal understanding. While hadd and gzsas have already explained in detail the Quran
and the Hadith and the Sunnah, ta Zir relatively seems open and feasible to make
interpretation and to interfere with its judicial context. Hadd (=~1'), in plural hudud
(2522), means preventing or separating in the dictionary.®*® The other words, hadd
linguistically refers to boundary or limitation, and its context is described clearly in
the Quran and the Hadiths.3*° As a legal term, hadd describes criminal sanctions which
of amount and conditions are determined by divine decrees and also its punishments
are decisive.3* To imply hadd penalty, the crime must be committed against the rights
of Allah, God, which means the boundaries, measurements, prohibitions, and
provisions decided by Allah, God, for the sake of communities. Also, there cannot be
any kind of individual intervention to the process of determining punishment and its
implementation, unlike gisas and tazir. Since the execution of hadd penalties
primarily concerns the benefit of the whole society, individual intervention is
intolerable. For this reason, the executions of gisas and ta zir are associated with
personal rights and on the contrary, hadd punishments are inflicted on the rights of the

society.34

There are commonly accepted crimes which are evaluated under hadd definition such
as theft, adultery, consumption of alcohol, apostasy (irtidad), and an armed rebellion
against a state (bagy).>*? Especially, zina is the main concern of this study because the
identification and definition of rape are gained through adultery itself. Hadd
punishments are respectively stoning, flogging, and exile. Hadd punishment for
adultery offense is also called as zina haddi. Furthermore, the homosexual relationship

is considered adultery but it is mostly not considered as hadd punishment but ta zir.

To execute zina haddi, the crime must be proved with concrete evidence such as
confession and four eye-witnesses but if one of the witnesses is missing zina haddi
cannot be implied and is commutated to ta ‘zir. Also, the amount of punishment can

change according to the marital status of the parties and their social situations. The

3% Develioglu, ibid., 353; 434.

339 jbid., 418-22.

340 Ekinci, ibid., 328; Ali Bardakoglu, ‘‘Had’’, https://islamansiklopedisi.org.tr/had—fikih, (2016-
2020), [20.04.2020].

31 Bardakoglu, ibid.

342 jbid.
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punishment of a married man and woman is stoning to death and also the punishment
of an unmarried man and woman is one hundred floggings. If the adulterer and
adulteress are slaves, they get half of the certain punishment, fifty floggings.
According to Abu Hanafi, prostitutes are not sentenced to zina haddi but severe ta zir
and besides imprisonment, because they are no threat to public order and lineage.
However, to Imameyn, a title used for Abu Yusuf and Muhammed who were the
students of Abu Hanafi, both slaves and prostitutes must be sentenced to hadd
punishment.3** An example of the punishment from the hadith, the Prophet is reported
as saying, “Take it from me! Take it from me! God has now appointed a process for
females; the unmarried with the unmarried, one hundred lashes and twelve months’
banishment; the married with the married, one hundred lashes and death by

stoning.””*** Another hadith says;

‘A man from the tribe of Aslam came to the Prophet and confessed that he had committed illegal
sexual intercourse, zina. The Prophet turned his face away from him four times; still, the man
bore witness against himself four times. The Prophet said to him, “Are you mad?” He said, “No.”
He said, “Are you married?” He said, “Yes.” Then the Prophet ordered to be stoned to death at
the Musalla. When the stones troubled him, he fled, but he was caught and was stoned till he
died. The Prophet spoke well of him and offered his funeral prayer.”’>3

On the other side, since rape was considered under the category of zina as a sex crime,
its punishment was decided according to hadd penalties such as stoning, flogging, and
exile. Despite the hadd penalty, out of individual intervention, the pioneers of Hanafi
school, Abu Hanafi and Abu Yusuf interpreted the punishment of rape by considering
a lack of witness and marriage option. If one of the witnesses in rape cases dies before
the sentence has concluded or if an offender gets married to his victim, hadd
punishment was changed.?® The interpretation of hadd punishment when its
conditions were not produced, the Ottomans preferred to impose a new punishment for
the crime. However, the registrations of the Meclis-i Vala do not present the example

of marriage as extenuating circumstances or remission of punishment in rape cases.

Qusas, u=L=dll means an equal punishment for murder. Qusas (reprisal) includes
homicide, quasi-intentional killing, manslaughter, and intentional or unintentional

injuries. Unlike hadd, gusas is open to individual intervention; that means, the victim

343 Ekinci, ibid., 345-346; Mohd Noor, ibid., 418-22.

344 semerdjian, ibid., 4.

35 jbid., 13.

36 Sonbol, ¢‘Rape and Law in Ottoman and Modern Egypt’’, Women in the Ottoman Empire: Middle
Eastern Women in the Early Modern Era, ed. by Madeline C. Zilfi, 217.
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can forgive the criminal or can demand compensation as blood money for the person
who was killed.3*” In the sura al-Bagarah, the content and scope of gisas punishments

have explained.

‘O you who have believed, prescribed for you is legal retribution for those murdered- the free
for the free, the slave for the slave, and the female for the female. But whoever overlooks from
his brother anything, then there should be a suitable follow-up and payment to him with good
conduct. This is an alleviation from your Lord and a mercy. But whoever transgresses after that
will have a painful punishment.”” (2:178)**, and ‘‘And there is for you in legal retribution
[saving of] life, O you [people] of understanding, that you may become righteous.’” (2: 179)34

For homicide crimes, the degree of gisas punishment has determined accordingly
casualties’ social and sexual identity. The logic behind gisas is to penalize equally.
However, unlike hadd, if the relative of a victim forgives the offender, the punishment
turns into compensation, which means, blood money, for the loss. In addition to this,
““Diya means the compensation which is payable in cases of homicide, the
compensation payable in the case of other offenses against the body being more
particularly arsh.”’3%° Despite diya or diyat (blood-money) determinant punishment

for murder, the other physical attacks against the body is sentenced to arsh.

Arsh is a monetary punishment which is known as a portion of diya for bodily injuries
and also partial limb loss in Islamic law. Its amount, just like being in diya, is also
arranged according to the law.®%! Besides, arsh is inflicted on rape offenses because of
bodily injury.3%? The rape offenses committed against a virgin woman in the Meclis-i
Vala have both hard labor and fine punishment. Besides, the term arsh does not take
place neither the Meclis-i Vala registrations not the 1858 Penal Law by meaning
monetary punishment. Additionally, in some rape cases transferred to the Meclis-i

347 Mohd Noor, ibid., 418-422; Samil Dagci, *‘Kisas’’, https://islamansiklopedisi.org.tr/kisas, (2016-
2020) [20.03.2020].

348 Bakara Suresi, 178. ayet: ‘‘Ey iman edenler! Oldiiriilenler hakkinda size kisas farz kilind1. Hiire kars1
hiir, kdleye kars1 kole, kadina karsi kadin kisas edilir. Ancak dldiiren kimse, kardesi (6ldiiriilenin varisi,
velisi) tarafindan affedilirse, aklin ve dinin gereklerine uygun yol izlemek ve giizellikle diyet demek
gerekir. Bu, Rabbinizden bir hafifletme ve rahmettir. Bundan sonra tecaviizde bulunana elem dolu bir
azap vardir.””  https://kuran.diyanet.gov.tr/mushaf/kuran-meal-2/bakara-suresi-2/ayet-179/diyanet-
isleri-baskanligi-meali-1 [28.03.2020].

349 Bakara Suresi, 179. ayet: ‘‘Ey akil sahipleri! Kisasta sizin igin hayat vardir. Umulur ki (bu hiikme
uyarak)  korunursunuz.””  https://kuran.diyanet.gov.tr/mushaf/kuran-meal-2/bakara-suresi-2/ayet-
179/diyanet-isleri-baskanligi-meali-1 [28.03.2020].

350 Encyclopedia of Islam, ““Diya’’, (Leiden: EJ. Brill, 1965), 340.

351 Rudolf Peters, Crime and Punishment in Islamic Law: Theory and Practice from the Sixteenth
Century to the Twenty-first Century, (New York: Cambridge University Press, 2005), 52.

%2 Elyse Semerdijan, “Off the Straight Path”: Gender, Public Morality and Legal Administration in
Ottoman Aleppo, Syria’’, (Ph.D. Thesis, the Faculty of Arts and Sciences of Georgetown University
2002), 64.

106



Vala, not only was the punishment under the penal law approved but also gusas
punishment was inflicted. According to the study of Fehminaz Cabuk, during the
investigation process of a rape offense, one of the parties gets harmed bodily, the
perpetrator shall be subjected to both the punishment under the penal law and gisas.
For example, while Emine who was the daughter of Mehmed Efendi and her sister
were heading to their vineyard, Ali raped Emine. Then, Ali fled to a mountain and hid
there for a while. After the news about which Ali came back to his home had gotten
released, zaptiye, Mehmed, and local people surrounded his home. However, when Ali
shot around not to get caught, Mehmed Efendi got injured from his chin and his
thirteen teeth fractured. Fatwahane (house of fatwa) ordered to pull out thirteen teeth
of Ali in return Mehmed’s loss. And under Article 200 of the penal law, Ali was

sentenced to hard labor for three years.>*

Ta‘zir (2J=Y) is defined as edification and deterrent penalty to keep criminals in the
line and to prevent them to commit it again. Another word, ta ‘zir (edification or
deterrent) is a legal term which includes the punishments under the jurisdiction of a
ruler or a judge except for hadd and gzsas punishment.®* Also, ta zir can be considered
as an alternative punishment in the case because hadd and gisas crimes are not proven
with concrete pieces of evidence. Especially, the Ottomans mostly preferred to imply
ta zir punishment when rape offenses did not happen, which means, the crime was an
only attempt or lack of evidence. This tendency emerged naturally, since if all legal
principles to implied hadd punishments were not provided or the existence of legal
sedition or blank existed in the case so that any of possible offenders did not go
unpunished. The legitimacy source of ta zir punishment comes from the verses of the
Quran; ‘‘when judges decide which penalty to apply in tazir offenses, they are
governed by the Quranic injunctions to judge with justice’” (4: 58)**° and *‘to find a

punishment to fit the crime’’ (42:40)*°® There are several types of ta zir punishments

353 Fehminaz Cabuk, ‘‘Osmanli’da Meclis-i Vala’ya intikal Eden Irza Gegme Davalar1 ve Uygulanan
Cezalar (1850-1862), Sosyal Bilimler Dergisi, vol. 4, no. 14 (2017): 624.

354 Mohd Noor, ibid., 418-422; Tuncay Basoglu, ‘‘Tazir’’, https://islamansiklopedisi.org.tr/tazir, (2016-
2020), [20.02.2020]

35 Nisa Suresi, 58. ayet: ‘‘Allah size, emanetleri mutlaka ehline vermenizi ve insanlar arasinda
hitkmettiginiz zaman adaletle hitkmetmenizi emreder. Allah size ne giizel 6giitler veriyor. Siiphesiz
Allah her seyi isitmekte, her seyi gormektedir.”” https://kuran.diyanet.gov.tr/mushaf/kuran-meal-2/nisa-
suresi-4/ayet-58/diyanet-isleri-baskanligi-meali-1 [24.04.2020].

36 Suara suresi, 40. ayet: ‘“Bir kotiiliigiin karsihigi ona denk bir davramistir; ama kim bagislar, diizeltme
yolunu tutarsa onun miikafatin1 Allah verir. Hi¢ siiphe yok ki O haksizlik edenleri sevmez.”’
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but the decided punishments for rape in the Meclis-i Vala registrations are respectively
exposure (teshir) hard labor (kiirek), imprisonment (habs), fine (tazminat) shackle
(pranga or prangabentlik), exile (siirgiin). All these punishments for rape offense will
be demonstrated with their certain article in the Penal Law 1858 and their case
examples by pointing out the logic behind the punishments.

In the Meclis-i Vala registrations, rape offenses were penalized through the Ottoman
penal laws in 1840, 1852 and 1858. However, the only source of the punishments was
not the penal laws, sometimes; especially in the early years of the Meclis-i Vala, the
implementation of the shari ‘a was common, as well. And also, the existence of mufti
within the Meclis-i Vala was an undeniable fact about the feasibility of the shari ‘a and
the co-existence of the religious and customary laws in Ottoman penal understanding.
For example, a rape case from the year 1847, Veli who was a sergeant serving in Bolu
raped or committed ‘cebren zina’ (adultery by force) Esma Hatun who was the
daughter of Salih Efendi. The court decree (i‘lam) of the Shari‘a court and the
document (mazbata) of Kastamonu Council which include the information about the
requirement of the shari ‘a practice related to the case was sent to the Meclis-i Vala for
final judgment. According to the i lam, Sergeant Veli had closed to Esma Hatun from
her back and he attacked her with a knife. Then he raped her. He confessed and
acknowledge that he had committed adultery by force (cebren zina) to Esma before
the gad:. As a result of the investigation, the judicial authority headed to the house of
fatwa (fetvahane) so that the shari ‘a judgment would be applied to Sergeant Veli. And
this judicial progress was submitted to Meclis-i Vala through tezkere (missive) which
is an official letter.®” In this case, even though the Meclis-i Vala had its own legal
sources, the penal codes, the shari‘a principles were also part of the trial process of
rape offenses during that period. In another case, Mehmed namely Kastamonlu raped
Riistem who was the apprentice of Resid Efendi, and stole a certain amount of money
from the drawer of Resid Efendi. As a result of the investigation held in the council of
zaptiye, Mehmed confessed that he had raped Riistem and stolen the money. The
mazbata (document) related to the case was sent to the Meclis-i Vala and he was

https://kuran.diyanet.gov.tr/mushaf/kuran-meal-2/suara-suresi-26/ayet-40/diyanet-isleri-baskanligi-
meali-1 [24.04.2020].
%7 BOA, MVL 17-2, (4 Sevval 1263/ 15 September 1847)
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sentenced to shackle (pranga) for six months according to the penal law in force.®%® In
contrast to the registrations of the rape cases between 1858-68, there was no reference
to the related article of the penal law. Also, the degree of the punishment was less

heavy than the punishment given according to the 1858 Penal Law.

To the registrations, the general pattern in the punishments is the interaction of
religious and customary laws. The influences of modernization and standardization
over the penal codification in the Ottoman legal literature can be observed through the
articles in the Penal Law 1858. As a result of the Tanzimat, the generality and
feasibility of the laws are the objectives of Ottoman codification to increase the
lawfulness of the judgment and punishment. Also, the clear definitions of crime and
punishment, including their criminal factors and degrees, are clearly explained through
the articles. To illustrate the Ottoman legal understanding and approach toward sex
crimes, approximately fifty documents which of sentences based on the Penal Law
1858 will help us to analyze penal verdicts about rape cases. The Penal Law 1858

prescribed the punishments for sexual assaults between 197. and 200.articles.

Firstly, exposure (teshir) means showing or making someone famous but as a legal
term, it means showing a criminal to the public to make him or her feel offended.®*
Exposure is considered as ta zir punishment. This penalty was generally applied for
crimes which harmed the confidence of people such as false testimony, highway
robbery, theft, pandering, and sex crimes. The exposure penalty primarily aims to
inform the people about the crime and the criminal. The most important principle of
the exposure penalty is to be publicity.®® Exposure was a part of Ottoman penalty

understanding and its implementation could be observed in Beyazid Il (1481-1512)’s

38 <“Buyuruldu

Hayriye tiiccarindan Resid Efendinin 12 yaginda ¢iragi gulami Riistemi teb'adan Kastamonlu Mehmed
igfal ile efendi-yi mumaileyhin ¢ekmecesinden 6552 kurusluk kaime ve () akce ahz eyledigi merkum
Mehmed’in ikrariyla sabit olmus ve meblag-1 mezbur bi’l- istirdad sabi mumaileyhe verilmis oldugu
beyantyla merkumun icra-y1 miicazati istibzatina dair zabita meclisinden bi’t-teslim takdim kilinan
mazbata Meclis-i Vala’ya verilerek siyak-1 ig'ara nazaran merkum Mehmed gulam merkumu igfal ile
() mezkur () ikrar eyledikten ber miiceb kanun-u ceza merkumun mahbusiyeti tarihinden itibaren alt1 ay
miiddet vaz’1 pranga olunarak hitam miiddeti sebilinin tahliyesiyle memleket-i canibince def'i kilinmig
tensib olunmus olmagla al vechle icabi icra olunmak.”” BOA, A.} MKT. MVL 22-42, (24 Muharrem
1266/ 10 Aralik 1849)

39 Develioglu, ibid., 1277.

360 Ahmet Kiling, ‘‘Klasik Dénem Osmanli Devleti’nde Teshir’’, International Journal of Science
Culture and Spot, August, (2015): 454.

109



kanunname®®! and also in the kanunnames of the Sultan Selim | (1512-1520)%¢?,
Siileyman I (1520-1566)¢3, and Murad 111 (1574-1595)%4 as well. As seen in these
lawbooks before the Tanzimat, exposure was generally used for falsum in officially
fixed price (narh) and sex crimes such as pandering. However, the exposure penalty
took place in the Ottoman penal law; especially the Imperial Penal Law (1858), with
certain articles after the Tanzimat. Despite the penal laws in 1840 and 1852 defined as
local penal laws, the exposure penalty did not find a definite and clear place in the
Penal Law 1840 and 1851 because of the diversity of crimes and punishments
limited.2® On the other side, the Penal Law 1858 of which context was accepted as the
combination of religious law and the French Penal Law (1810) was much richer in
terms of the diversity of crime and punishment. And, the exposure penalty was
explained in Article 19 together with hard labor punishment in the Penal Law (1858).
Article 19:

““The person who is subjected to hard labor is also sentenced to the exposure punishment at the
same time. The summary of the imperial document which is the final sentence is written with
bold letters and this notice is put on the chest of the person. The person is kept standing in a
square or in a neighborhood where it is a busy spot used by everyone for two hours. After being
showed people, the person is taken to his or her neighborhood by chaining his or her ankles. The
person who is younger than eighteen and elder than seventy will be accounted for impunity.*3

The exposure penalty was, in some cases, considered as additional punishments rather
than principal punishment. Especially, capital punishment and hard labor were

perpetrated with the exposure penalty to make the punishment public and to become a

361 <“ye pezevenklik daima adeti ve sanati ola, burni kesile ve ill esege bindiiriib teshir oluna’> Ahmed

Akgiindiiz, Osmanl Kanunnameleri ve Hukuki Tahlilleri, vol. 2, (Istanbul: Osmanli Arastirmalari
Vakfi, 1990), 169.

362 <‘Liva-y1 mezbureye miite’allik sehirlerde ve kdylerde ve kasabalarda mazmunu nida olunub amme-
i nasa i‘lam ve i‘lan oluna, ba’de haza her kimden sirret ve sea’at sadir olur ise, ol yerin kadilari
marifetiyle siyasetname mucibince hakkindan geline’” Ahmed Akgiindiiz, Osmanh Kanunnameleri
ve Hukuki Tahlilleri, vol. 3, (istanbul: Osmanli Arastirmalar1 Vakfi, 1990), 192.

363 ““ye bu hiikm-i serifim ne giin varub ve ne vecihle i’lan olunub bedayi ref olundugun yazub
bildiiresiz’’, Ahmed Akgiindiiz, Osmanh Kanunnameleri ve Hukuki Tahlilleri, vol. 5, (istanbul:
Osmanli Arastirmalar1 Vakfi, 1990), 380.

34 <“eger bir kimesne piizevenklik eylese ... ta‘zir ve teshir idiib ciirm alma.”” Umit Kilig, ‘“Nisanci
Feridun Pasa Kanunnamesi’’, Atatiirk Universitesi Tiirkiyat Arastirmalar1 Enstitiisii Dergisi, vol.
2, n0.28 (2005): 289.

365 Ahmet Kiling, ‘‘Osmanli Ceza Hukukunda Yaptirim Tiirii Olarak Teshir’’, (Ph.D. Thesis, Gazi
Universitesi Sosyal Bilimler Enstitiisii, 2013), 350-359.

366 <“Kiirek cezasina miistahak olan sahis hakkinda teshir usulii dahi icra olunur. Séyle ki cezaya
hilkkmeden divan mazbatasinin bir hiilasast gayet kalin huruf ile yazilip miicazat olunacak sahis
bulundugu sehirde bir meydana veya memer-i nas olan bir mahalle gotiiriiliip isbu hulasa gogsiine
konularak iki saat orada tevfik ve halka irade olunduktan sonra ayaklarina demir konularak mahal-i
miicazatina gotiiriilir. Onsekiz yagindan asagi olan ve yetmis yagindan ziyade bulunan ashab-1 cinayet
isbu teshir kaidesinden muaf olacaktir.”” Dustir, Tertib I, vol.1, 537-597.
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warning for the public. The final judgments about rape cases written in the Meclis-i
Vala generally include the exposure penalty together with hard labor. The sentence is
defined like this; ‘... in Article 198 of the Penal Law, if a person commits fi ‘l-i seni*
by force, the person is sent to hard labor. By referring to the mentioned article, the said
persons, Ibrahim and Mustafa, were put in hard labor for three years in Sinop from 29
Safer 1280 (15 August 1863) after the exposure in his neighborhood according to
Article 19.”” %7 Another final judgment is that *‘... to make the said Emine get out of
her home, he perpetrated violence and under Article 198 of the Penal Law, the
perpetrator is sent to hard labor. By referring to the mentioned article, the said person,
Mehmed, was put in hard labor for seven years in the shipyard from 5 Cemaziye'l-
evvel 1280 (18 October 1863) after the exposure in his neighborhood according to
Article 19 ...””.%% Briefly, the exposure penalty was applied as both the principal
punishment for false testimony, falsum in officially fixed prices, and the additional
punishment together with capital and hard labor punishments. The main purpose of the
exposure penalty is to make the crime and the criminal show the public and to make
the criminal embarrass about what he or she did so that the crime is not repeated
habitually and to prevent the expansion of the crime within society.

Secondly, hard labor (kiirek) which was one of the penalties restricting liberty was
used to meet the need of oarsman in the imperial navy and also to make manual labor
in the shipyards around the Empire. In advancing years, the Empire created three
important sources to meet the need of oarsmen in both the imperial navy and shipyard.

These sources were respectively avariz®® tax, prisoners of war, and hard labor

37 <. ve kanun-u cezanin 198.maddesinde bir adem bir kimseye cebren fi'l-i seni' icra eder ise

muvakkaten kiirege konulur deyii muharrer bulunduguna mebni merkumanin bu hikkme tevfikan ve
tarih-i () oldugu gosterilen 80 sene Safer’inin 29. giiniinden itibaren 19. madde icabinca mahalinde
bade’l-teshir 3’er sene miiddetle Sinop’da vaz’1 kiirek olunmalarina Kastamonu Mutasarrifligina emr-ii
is’ar1. BOA, MVL 662-78, (28 Cemaziye’l-ahir 1280/ 10 December 1863)

38 <. endaht eylemis oldugu ikrar ile cebrin vuku’unu suret-i inkar bulunmus isede mezbureyi tahlisi
iclin tizerine gidiip () vuku’ cebr-i hilkkme kafi olduktan baska () cezay1 dahi mucib goriildiigiine ve
kanunnamenin 198.maddesinde bir adem bir kimseye cebren fi'l-i seni' icra edildigi, irzina geger ise
muvakkatan kiirege konulur deyii muharrer bulunduguna binaen merkum Mehmed bu hiikkme tevfikan
ve tarih-i habsi olan 80 senesi sehr-i Cemaziye’l-evvel 5.giinlinden itibaren 7 sene miiddetle tersanede
kiirege vaz’1 olunmak iizere 19.madde icabinca mahalinde teshir bu tarafa génderilmesi hususuna
mahaline emr-ii ig’ar ve zabita-y1 musariinileyh canib valasina dahi sehriran buyuduldugu ali istar
olunmus tezkere kilinmagla ol babda. BOA, MVL 663-8, (1 Receb 1280/ 12 December 1863)

39 Avariz is a financial term and a kind of taxes in the Ottoman finace system which is arrenged
according to the rate of working member of a family during the time of war or extraordinary situations.
After the Tanzimat, the tax was demolished. Halil Sahillioglu, ‘‘Avanz’’,
https://islamansiklopedisi.org.tr/avariz--vergi. [2016-2020/ 29.05.2020].
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punishment.3”® This punishment had not been observed in either Ottoman lawbooks or
fatwas by the 16™ century, then, it was recorded as punishment in miihimme
registrations.®’* After the Tanzimat, the hard labor punishment firstly took place in the
1851 Penal Law throughout Articles 5: “‘If a person or people provoke/s a person or
people, or say something against the Empire, law, and regulation, the person shall be
put in hard labor and shackle from one to five years according to the severity of
provocations.””3’? and 14: ... since the procedure about the real murderer is done
through the shari ‘a and kanun (law), the instigator, considering the situation, and the
collaborator shall be put in hard labor and shackle from one year to five years.””*"® and
also in the Penal Law 1858 throughout Articles 7: *“... if a person who is sentenced to
perpetual kal'abentlik 3* flees, the person shall be sentenced to perpetual hard
labor’”3"®, 19: ““... hard labor is paid, in chained feet, by serving.’**"®, 21: *“Hard labor,
after exposure punishment is executed, is paid in a place determined by the Empire
from three years to fifteen years by serving.”’3’’, 57: <“... if a person perpetrates one
of the mentioned crimes together with a brigand or attempts to perpetrate so, the person
shall be sentenced to perpetual hard labor or hard labor according to the severity of the
crime.”’®’®, 60: ‘... whoever attends and supports oppositional actions and

discussions, the person shall be put in perpetual hard labor.”’®"® and 62: ‘“Whoever

370 Mehmet Ipsirli, ““XVI. Asrin Ikinci Yarisinda Kiirek Cezasiyla ile ilgili Hiikiimler’’, Tarih
Enstitiisii Dergisi, no. 12 (1982): 205-206.

371 Mehmet Kog, ‘‘Osmanli Hukukunda Ta‘zir Sug ve Cezalar1’’, (Ph.D. Thesis, Necmettin Erbakan
Universitesi Sosyal Bilimler Enstitiisii, 2017), 28.

372« eger bir kimse veya birgok kimse diger bir kimse veya kimseleri devlete kars1 ve kanun ve
nizamlara aykir1 harekete kigkirtici sézler sdyleyecek olursa, kigkirtmanin derecesine gore, bir seneden
bes seneye kadar kiirek ve pranga cezasina garptirilmalilar.” Ahmet Liitfi, Osmanh Adalet Diizeni,
abb.by Erding Beylem, (Istanbul: Fatih, 1979), 142.

373 «_ . asil katil hakkinda ser'an ve kanunen gereken hiikiim tatbik edileceginden, dldiirtmek isteyen
kimse duruma gore bir seneden bes seneye ve katil yardimcist da keza bir seneden ii¢ seneye kadar
kiirek ve pranga cezasina ¢arptirtlir.” Ahmet Liitfi, Osmanh Adalet Diizeni, abb.by Erding Beylem,
(Istanbul: Fatih, 1979), 144-145.

374 Kal’abentlik, or Kalebend is one of Ottoman punishments, the criminal is incarcerated in a castle.
Omer Isbilir, <‘Kalebend”’, https://islamansiklopedisi.org.tr/kalebend [2016-2020/ 25.05.2020].

375 “Nefii muvakkat ve habs-i muvakkat kal‘abendlik ve muvakkat kiirek cezalarma miistehikk olanlar
muvakka“ cezalarindan firar iderler ise tutulduklarinda miiddet-i bakiyelerine asil miiddet cezalarinin
stliistinden nisfina kadar miiddet zimmiyle cezalar1 tezyid olunur .... Miiebbed kal‘abendlikten firar
eden kimse miiebbeden kiirege konulur.”

376« kiirek ayaklarinda demir oldugu halde hidemat-1 sakka’da kullanilmaktir...”

377<‘Muvakkat kiirek, kezalik bade’t-teshir devletin tayin edecegi yerlerde ii¢ seneden on bes seneye
kadar demirbend olarak hidemat-1 sakkada kullanmaktir...”

378 «__beyan olunan fesatlardan birini bir takim eskiya birlikte olarak icra eder veyahut icrasina tasadi
eylerler ise... deracatina gore miiebbeden yahud muvakkaten kiirege vaz* olunur”

379 “Devlet-i Aliyyenin asdkiri muvazzafe ve zabtiyesini i’'mal ve istihdima memur olanlardan her kim
olur ise olsun... ahz-i nefarat-1 askeriye maddesi aleyhine hareket... eder ise nefyi ebed... dmir olan
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plunders and curbs the property and land of the Empire, or a non-Muslim, ... if it is
commander, the person is sentenced to capital punishment, the person is sentenced to

hard labor.”*38°,

On the other side, when these articles have examined, an important issue has arisen.
While Pranga (shackle) and kiirek (hard labor) were being mentioned separately in the
legal sources, sometimes they could be used as an alternative legal term for one to
another. In a general sense, both punishments aimed to restrict the freedom of the
prisoners, make them suffer while meeting their basic needs, and prevent absconding
by binding an iron chain around their ankles. But the real purpose to give such
punishments was to force prisoners to perpetrate a public service. Further, the only
difference between these punishments was the place where the prisoners would serve
their sentences. Whereas the place for shackle was Bab-: Seraskeri (Ministry of War),
for hard labor, it was either Tersane-i Amire (The Imperial Arsenal) for the prisoners
in Istanbul or close to Istanbul or other shipyards for the other prisoners in the country-
sides.! Even if shackle and hard labor seemed similar punishments legally, the 1858
Penal Law only addressed hard labor punishment for sex crimes. Most of the hard
labor punishments for rape offenses in the Meclsi-i Vala registers were served in Sinop,
Kibris (Cyprus) Island, Sakiz (Chios) Island, Rodos (Rhodes) Island, and their own

regions where the crime occurred.

Indeed, the articles about the hard labor punishment in both the 1851 and 1858 have a
great deal of importance to understand the reference point to illustrate the legality of
the punishment. Also, these articles frame the extensiveness of the punishment by
stating the crimes such as despoliation, brigandage, rebellion, and incitement to
murder. While the duration of hard labor was clearly stated one to three years in the
1851 Penal Law in Article 14, in the 1858 Penal Law, the duration was rearranged as

three to fifteen years in Article 21. Moreover, the authority to execute hard labor

kimse idam ile miicazat olunur ve bdyle hilaf-1 marazi emre mutdvaat edenlerin zabit ve sergerdeleri
dahl muvakkaten kiirek cezasiyla mucazat kilinir”

380 “Her kim devlet-i ‘aliyyenin emlak ve emval ve nukiidunu veya ahileden bir cem-i gafirin emlakini
zabt ve yagma ve garet etmek... bas olur veyahud... bir kumanda sahibi olur ise iddm olunur...
kumanda sahibi olmayanlar... muvakkaten kiirege konulur.” Ceza Kanunname-i Hiimayunu
(1274/1858 Ceza Kanunnanmesi), (Istanbul: Takvimhane-i Amire), (1274/1858), 5, 6, 13, 14, 15.

%1 Yasemin Saner, ‘‘Osmanli'nin Yiizlerce Y1l Siiren Cezalandirma ve Korkutma Refleksi: Prangaya
Vurma’’, Osmanl’da Asayis, Su¢ ve Ceza, ed. by Neomi Levy, Alexandre Toumarkine, (Istanbul:
Tarih Vakfi Yurt Yayinlari, 2008), 177-182.
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belonged to the sultan himself and the Imperial Council, Divan-i Hiimayun. After the
Tanzimat, this warrant was performed by the Meclis-i Vala, the Supreme Court, from
the late 19" century.3¥ Besides, hard labor punishment was also applied for rape
offenses. Article 198, ““If a person commits fi ‘l-i seni* by force, the person is subjected
to hard labor’**® and besides Article 199, *“If the rape offense is committed by the
teacher, guardian, or servant of the victim, the offender is sentenced to hard labor for
five years at least’’*® were illustrated the common punishment for rape cases. Also,
other criminal factors occurring during rape offenses such as kidnapping, wounding,
beating, also collaborationists drastically affect the heaviness of the punishment by

considering the least and highest limits of the duration of the punishment.

To give an example, while Abdullah, Salih, Mercan, and other Abdullah with their
wives were staying on the farm of Martiyo in Bergama, Ali, Mustafa, Ismail, Hasan,
and the other Mustafa had intruded and beaten them. By threatening them with their
guns, they abducted their wives and took them to a mountain. They raped the women
there. With the statements of the victims and the existence of the guns, Ali, Mustafa,
Ismail, Hasan, and other Mustafa were subjected to hard labor for seven years in Sakiz
(Chios) Island from 11 Cemaziye’I-evvel sene 1279 (4 November 1862).%%° Since
perpetrating violence, threatening someone’s right to live, and also kidnapping
happened during rape offense, the degree of the punishment was applied higher than
the least level. Another case, while Yousaf who was a thirteen or fourteen-year-old
boy was traveling to Kayseri with his father, Lazari, Arif, Osman and Ahmed crossed
their path and took Yousaf to a covered room to rape him. His father Lazari’s statement
and the other witness confirmed that they had raped Yousaf. Also, one of the
perpetrators Arif had a criminal record related to sex crimes. For this reason, even if
they denied having raped to Yousaf, the existence of witnesses and the criminal record
of Arif was enough to sentence them to punishment. According to Article 198, if a

person rapes someone, the person will be put in hard labor. By referring the article,

382 Mehmet Ipsirli, “‘Kiirek Cezas1’’, https://islamansiklopedisi.org.tr/kurek-cezasi, (2016-2020),
[21.05.2020].

383 “Bir adam bir kimseye cebren fi‘l-i seni‘ icra eder ise yani 1rzina gecerse muvakkaten kiirege konur.”
Dustiir, Tertib I, vol. I, 537-597.

384 <“Cebren fi‘l-i seni‘a icras1 buna diigar olanlarin {izerlerine hiikiimleri cari olan miirebbiye veyahut
velileri veyahut aylik hizmetkarlari tarafindan vuku’u bulur ise bes seneden ekall olmamak iizere kiirek
cezas! hiikiim olunur.”’, Dustir, Tertib I, vol. I, 537-597.

35 BOA, MVL 663-45, (29 Cemaziye’l-ahir 1280/ 11 Aralik 1863)
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they were subjected to hard labor for three years in Sinop after being shown in their
neighborhood to the public.® As mentioned before, other criminal factors directly
affect the amount or duration of punishment because the articles related to rape offense
indicates the least amount of duration of the punishments. Therefore, the highest
amount or duration of the punishments are determined by considering other criminal
factors such as beating, wounding, retention, etc. In this case, even if retention
occurred before the rape offense, the punishment was given according to the least level
of hard labor. However, to the sentences in the Meclis-i Vala registers, when the same
criminal acts performed to a female victim, the duration of the punishment was

arranged accordingly at the highest level.

Another case example to penetrate the range of the punishments for rape, Ali living in
Konya tied the hands of Ismail to rape him. Since Ismail could not show resistance
against his offender, and this situation was confirmed with Ali’s confession, Ali was
sentenced to hard labor for three years in Kibris, Cyprus, after being shown to the
people in his neighborhood from 27 Sevval 1279 (17 April 1863)%’ There seems
something to pay attention to these cases that in the cases of both Yousaf and Ismail,
the perpetrators used violence like tying hands or keeping in a room by force but their
punishments are decided accordingly at the least limit. According to Article 21, the
duration of hard labor punishment was limited between three years and fifteen years,
which means, the judge could not sentence hard labor punishment either less than three
years or more than fifteen years. Therefore, to arrange the right duration of the
punishment was in the jurisdiction of the judge. Further, the court records about rape
offense in the Meclis-i Vala showed that the judge highly used this jurisdiction to
determine the duration of the punishment. As mentioned before, the duration of the
punishments could demonstrate differences when other criminal acts were added to

the case.

Thirdly, imprisonment which is a punishment restricting freedom has been used in
both Islamic law and Ottoman law as cautionary and principal punishments.®

Especially, when a criminal did not confess and accept his or her crime, the criminal

386 BOA, MVL 661-22, (3 Muharrem 1281/ 8 June 1864)

37 BOA, MVL 650-3, (20 Muharrem 1280/ 7 July 1863)

38 Mehmet Kog, ‘‘Osmanli Hukukunda Ta‘zir Sug ve Cezalarr’’, (Ph.D. Thesis, Necmettin Erbakan
Universitesi Sosyal Bilimler Enstitiisti, 2017), 26.
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was put in jail or tortured until he or she confessed what he or she did with the verdict
of the gad:. Also, in the Meclis-i Vala records, imprisonment punishment was a
common cautionary act to prevent escape by the time the investigation about the
accused was over. And this time in jail was also added to the duration of the principal
punishment after the accusation was proved. According to Islamic jurists,
imprisonment as a type of tazir has commonly used as both a complementary
punishment together with hadd and gisas penalties and also a principal punishment for
ta zir crimes.®®° Moreover, in Ottoman lawbooks, before the Tanzimat, the duration of
imprisonment was not clearly stated but according to the seriousness of the crimes, the
duration of imprisonment intentionally left the jurisdiction of the gad:.3®® After the
Tanzimat, the imprisonment punishment was mostly inflicted for indictment (t6hmet)
commercial issues, the situation when the conditions of hadd and gisas were not
provided, the crimes against the public order and security, and misdemeanor
(ciinha).>** For sex crimes, especially, rape, adultery, and prostitution, imprisonment
was frequently preferred. The 1858 Penal Law gave place to the imprisonment
punishment for sex crimes in Articles 197 and 198; its addendum in 1860, the
addendum of Article 200 in 1860, and 201.

Prelusively, in Article 197: ““If a person rapes a child who is younger than eleven
years, the person is sentenced to imprisonment for six months at least.”” For example,
in Bursa, Faik who was a five and a half-year-old boy was raped by Mustafa. After the
investigation held in Muhakemat (Judgement) Agency, Mustafa was also proved guilty
as charged with his confession and cognovit. He was sentenced to imprisonment for
one and a half years according to Article 197. As seen in the case example, if a victim
is a child; in other words, if a victim is minor, gayr-: buluga, the perpetrator is inflicted
imprisonment punishment. Although the least limit of imprisonment was clearly stated
as ‘‘six months at least’’, the highest limit was not mentioned. This implementation
can relatively be related to the existence of other criminal factors and the duration of

imprisonment left to the judge himself.

Another case, Ibrahim who was a four-year-old boy lived in Isparta. His father claimed

that Mehmed had raped my little boy and run away. However, Mehmed did not accept

389 1bid., 26-28.
3% Mustafa Avei, Hukuk Tarihimizde Hapis, (Ankara: Adalet Yayimevi, 2019), 163.
%1 Bardakoglu, ‘‘Hapis’’, https://islamansiklopedisi.org.tr/hapis, (2016-2020), [20.04.2020].
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the accusation. He stated: ‘“The boy had entered my home and I just took his hand. I
did not do anything to the boy, I did not commit fi ‘lI-i seni*. When the neighbors came
in, I got scared and run away.”” After the investigation, Mehmed was sentenced to
imprisonment for six months from 15 Muharrem 1280 (2 July 1863) under Article
197.3%

In the addendum of Article 198 in 18603%%: ““If a person attempts to rape someone, but
the crime does not occur due to unplanned reasons, the person is sentenced to
imprisonment for three months at least.”” To give an example, Resid who was a slave
attempted to rape Refiye Hatun. One night, Resid came into her room and tried to rape
his mistress. However, Refiye Hatun did not surrender to her culprit and screamed out
to be saved. Resid accepted all the charges before the zaptiye. Since Resid did not rape
indeed, he was sentenced to imprisonment for one year from 23 Sevval 1281 (23

March 1865) according to Article 198’s addendum.3%

In Article 201: “‘If a person seduces a young man and woman to be prostitution or
encourages him or her to act against public morality, the person is put in jail from one
month to one year at least.””3% To give an example, Yorgi who was the son of the
innkeeper in Isparta claimed that he had raped by three Muslim and two Christian men.
However, Yorgi could not recognize two of the suspects through their pictures and did
not recall their names. Also, since Yorgi did not want to make a false allegation, he
hesitated to allege his offenders, So/iiteri, Vastan, Osman, Hafiz Ahmed, and Ahmed
the innkeeper. However, the situation of Yorgi’s damaged clothes and the violence
perpetrated by Vastan could not legitimize rape offense. Yet, fi‘l-i seni could be
committed by only Vastan and Sa/iiteri or it happened with the help of the others, the
qadi preferred penalizing them. When considering the ambiguity in the allegation, the
qadi did not make his final judgment under Article 198 but under Article 201. Because
of the lack of concrete evidence, the gad: sentenced them imprisonment for one year

according to Article 201. So/iiteri, Hafiz Ahmed, Osman, and Ahmed the innkeeper

392 BOA, MVL 652-70, (7 Rabiii’l-evvel 1280/ 20 October 1863)

3% <“Byyle cebren fi‘l-i seni‘ icrasmna tasaddi idiibde yed-i ihtiyarinda olmayan esbab-i mani’a
hiliiletiyle fi‘le ¢tkamamus olur ise ii¢ aydan ekall olmamak tizere habs olunur.”’, Dustiir, Tertib I, vol.
I, 537-597.

3% BOA, MVL 870-105, (21 Muharrem 1282/ 17 June 1865)

395 ¢‘Her kim ziikiir ve inasdan geng kimseleri izlal ve igfal iderek fuhsiyyata tahrik ve igra ve esbab
husulunu tehsil itmek i’tiyad iderek adab-1 umumiyeye miihafi harefete cesaret eyler ise bir ydan bir
seneye kadar habs ie miicazat olunur...”” Dustir, Tertib I, vol. I, 537-597.
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was inflicted on one-year imprisonment under Article 201, which is if a person seduces
a young man and woman to be prostitution or encourages him or her to act against
public morality, the person is put in jail from one month to one year at least. But, the
punishment of Vastan was different from the others because it was certain that he
perpetrated violence to Yorgi and hindered him to do his job. For this reason, he could
be sentenced to either imprisonment from two-month to two-year imprisonments
under Article 178%% or fine under Article 78.3%7 As understood from the case example,
if the concrete evidence such as confession and acceptance, or the testimony of a
witness is not proved concretely, the rape offense cannot be penalized under Article
198 but Article 201. Further, the other criminal acts such as wounding and beating
were judged and sentenced to according to the penal law together with the rape offense.
It might be claimed that the Ottoman judges could solve criminal issues which required
a separate case within a single case which included these criminal acts.

Fourthly, fine which is a financial punishment is a variant of ta zir penalty. Fine is
accepted as ta zir because its content and context are not bound to any primary source
of Islamic law. Therefore, its content and context leave the judicial authority to
determine the degree of the punishment and so its scope does.3%® Fine aimed to meet
the damage caused by an accused, destroyed good and interest and it was called tanzim
(decretive or fine) or bedel-i tanzim (the cost of decretive or fine) in Ottoman legal
language. However, there were judicial disagreements about the legitimacy issue of
fine among Islamic jurists. According to Abu Hanafi and Imam Muhammed who were
the main figures of the Hanafi school, the fine was not warrantable but Abu Yusuf who
was the student of Abu Hanafi claimed that fine was a licit punishment. But the
property of the criminal must be returned if the criminal swore off and besides if the
criminal did not give up the crimes committing, the property of the criminal was used
for the need of the public. Also, other Islamic schools considered fine as a licit

punishment to edify the criminal.3*® According to Heyd, there were three types of fine

3% <“Bir adem bir sahs1 20 giinden ziyade isinden kalmasini yahud hastalanmasini miicib olacak suretle
cerh ya darb eyler ise ik aydan iki seneye kadar habs olunur....”” Dustir, Tertib I, vol. I, 537-597.

397 <‘Bir ademin hakk-1 makrun bir isi olubda anin ruiyyet ve tesviyesi zzmminda miiracaat mecbur
oldugu memur tarafindan akge isteniliir ve o dahi karar-1 haber verir ve isbat eyler ise maslahati bir vech
hakkaniyet goriildikden bagka kendiisiinden istinkas olan akce talebinden ahz ile nasfi miikafat
kendiisiine ita olunur ve resiitii taleb olan hakkinda miirtesi miicazati icra olunur.”” Dustiir, Tertib I,
vol. I, 537-597; BOA, MVL 743-52, (22 Sevval 1282/ 10 March 1866)

3% Kog, ibid., 34.

39 jbid., 35.
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in Ottoman legal literature. The first one was a fixed amount of money which was paid
cizye (poll-tax) and diyet (blood-money). The second one was the fine which was the
combination of the shari‘a punishment of ta ‘zir; flogging of which number was
determined by the gad: and the numbers of flogging could be changed to monetary
punishment. The third one was the fine which was paid for the physical and financial
damages.*® For our study, the third class is valuable to understand the logic behind
the fine punishment in rape cases in the Meclis-i Vala. The Ottoman jurists also used
fine as punishment for rape offenses. This punishment was only executed when the
victim was a virgin woman and was deceived for marriage. The fine punishment was
stated in Article 200 and its addendum in 1860 in the 1858 Penal Law.

In Article 200: ““If the fi‘l-i seni*a incident happens to an unmarried girl; that means a
virgin woman, the criminal person is sentenced to hard labor and besides deserving of
paying fine, (tanzim).*** To give an example, while Fatma who was a twelve-year-old
minor girl and her brother were digging for a waterway in the field, Mustafa and his
three friends came their sides. They beat and injured Fatma’s brother and tied up his
hands. After that, they kidnapped Fatma and took her to a mountain to ruin virginity.
However, Mustafa claimed: ‘I abducted the said woman but I did not beat and injure
her brother and I did not rape her.”” Even if Mustafa denied having ruined her virginity,
the expert stated vice versa. And also, beating and injuring her brother and at the same
time making him disable requires more than one man to abduct Fatma. After the
investigation, according to Article 200, ‘“If the fi‘l-i gseni‘a incident happens to an
unmarried girl; that means a virgin woman, the criminal person is sentenced to hard
labor and besides deserving of paying fine’’, and Article 206, ‘‘If someone abducts a
major or a minor person or helps to abduction, the person is sentenced to imprisonment
from one month to six months’’, the judgment of the case must be included both hard
labor and fine for rape. By referring these two articles, Mustafa was sentenced only
hard labor for three years in Karesi, today's Canakkale, Manisa, Balikesir provinces,
and his collaborationist Musa was also sentenced to imprisonment for three months.*%

As understood, even if the article states clearly the punishment of the rape offenses

400 Heyd, ibid., 283-286.

401 <“Eger boyle cebren fi‘l-i seni‘a heniiz bir ara tezvig olunmamis kiz hakkinda vuku’u bulur ise buna
miitecazir olan kimse isbu kiirek cezasindan baska tanzim virmege dahi miistehak olur.”” Dustiir, Tertib
I, vol. I, 537-597.

402 BOA, MVL 743-16, (5 Sevval 1282/ 21 February 1866)
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against an unmarried virgin woman, the offender was only inflicted on hard labor. In
this case, the principal and determining punishment for rape is hard labor but fine is

not mentioned at all.

Another example, in Saruhan sanjak, Hasan, son of Cafer, had taken Fatma who was
the daughter of Hac1 ibrahim to the mountain and he raped Fatma there. After the
investigation, he was found guilty. Besides, Hasan was called for conscription but he
did not go to his duty station. Hasan was inflicted to pay 2000 kurus because he ruined
Fatma’s virginity. From the time when he got into jail on 5 Muharrem 1278/ 13 July
1861, he was sentenced to hard labor in Rodos for three years according to the
aforesaid article. After Hasan completes his punishment, he will be submitted to his
duty station.*®® In this case, the virgin Fatma got raped by Hasan and as a defloration
fine, she got paid 2000 kurus. Since Hasan raped Fatma, he was also inflicted on hard
labor for three years in Rodos Island. Besides, during the investigation, it was figured
out that Hasan was a deserter. The case included two separate criminal issues but with
one trial, both were solved. After Hasan serves his sentence, he will be handed in his

duty station.

Another case, it was claimed that Gosid who lived in Edirne had abducted Dimiki who
was the daughter of Nikol, and raped her. However, as a result of the investigation, the
sign of force in the case could not be found and since the statement of the woman was
not accepted as concrete evidence, the court wanted to search the age of the woman.
As a result of the investigation, Gosid confessed that he had ruined her virginity with
the promise of getting married to the sixteen-year-old Dimiki but then he gave up
getting married. On contrary to what she said, there was no sexual relationship by
force, it happened with both sides’ consents. Under the addendum of Article 200, ‘“If
a man seduces a virgin woman with the promise of marriage and ruins her virginity,
the person has to pay compensation to her. Besides the person is sentenced to
imprisonment from one week to six months’’, Gosid was sentenced to paying fine for
defloration and since he was in jail from 7 Sevval 1277 (18 April 1861), he got

released.*%

403 BOA, A.} MKT. MVL 140-62, (2 Sevval 1278/ 3 February 1862)
404 BOA, A} MKT. MVL 141-2, (9 Sevval 1278/ 9 February 1862)
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Lastly, pranga or prangabentlik (shackle) which was performed from the 16" century
is a punishment restricting the liberty of a criminal. Pranga (shackle) is executed by
manacling the ankle of the criminal with an anchor chain for serious crimes. Pranga
was firstly mentioned in the 1851 Penal Law, then1858 Penal Laws for different
crimes®® and lastly, it began to inflict serious crimes in Military Penal Law (1869).4%
However, according to Yasemin Saner, pranga or prangabentlik firstly took place in
the addendum of the 1840 Penal Law to punish homicide.*®” Further, pranga was not
one of the primary punishments taking place in the 1858 Penal Law but it was
mentioned in Article 33: ““The mentioned execution, perpetual or temporary pranga,
and kal'abentlik ...”’*%® and in Article 154: ““The person who forges a document
intentionally shall be sentenced to prangabentlik or kal'abentlik for seven years’’.4%®
The duration of pranga could show a difference according to the seriousness of the
crime and the effect of the other criminal factors but in general, the duration was
limited between three and fifteen years.*!° For sex crimes, particularly rape, pranga
was mostly inflicted as a major penalty by referring to the 1851 Penal Law. For
example, Sergeant Mustafa got Ayse who was the daughter of Mustafa out of her home
by force and ruined her virginity. Sergeant Mustafa confessed and accepted the
allegation and he was sentenced to pranga for one year in Karesi. To confirm the final
judgment, the document was sent to the Meclis-i Vala.*'! However, after the enactment
of the 1858 Penal Law, the determined punishments for sex crimes were respectively
hard labor, imprisonment, and fine. Yet, there were only two rape examples which
were sentenced to pranga in the records used for this study 1858-1868. In 1858, one
rape case was sentenced to pranga punishment. In Cyprus, Ali who was a black person,

Osman who was the son of Yusuf, and Ali who was the son of Osman confessed that

405 Mustafa Avci, ‘‘Osmanli Uygulamasinda Infaz1 Ozellik Gosteren Hapis Tiirleri: Kalebentlik, Kiirek
ve Prangabentlik’’, Yeni Tiirkiye, vol.45, Mayis-Haziran (2002): 133.

4% Sevcan Oztiirk, < XIX. Yiizy1l Osmanli Ceza Sisteminde Déniisiim: Zindandan Hapishaneye Gegis’’,
(M.A. Thesis, Adnan Menderes Universitesi Sosyal Bilimler Enstitiisii, 2014), 77.

407 Yasemin Saner, ‘‘Osmanli'min Yiizlerce Y1l Siiren Cezalandirma ve Korkutma Refleksi: Prangaya
Vurma’’, Osmanli’da Asayis, Suc¢ ve Ceza, ed. by Neomi Levy, Alexandre Toumarkine, (Istanbul:
Tarih Vakfi Yurt Yayinlari, 2008), 173-177.

408 <<7ikr olunan idam ve miiebbed veyahut muvakkat pranga ve kal’abentlik ...>> Dustir, Tertib I, vol.
I, 537-597.

409 <“Maddeteyn-i () beyan olunan sahte evraki bilerek isti’mal idenler yedi seneyi tecaviiz itmemek
izere muvakkaten prangabend or kal’abent konulur.”” Dustiir, Tertib I, vol. I, 537-597.

410 Ahmet Gokceen, ‘‘Tanzimat Dénemi Osmanli Ceza Kanunlari ve Bu Kanunlarin Ceza Miieyyideler’’,
(M.A. Thesis, Istanbul Universitesi Sosyal Bilimler Enstitiisii,1987), 56.

4“1 BOA, A} MKT. UM 57-40, (24 Cemaziye’l ahir1267/ 26 April 1851)
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they had raped a girl as a result of the investigation. They all were sentenced to pranga

for one year in Cyprus.*?

Another example, in Trabzon, Abdullah who was the son of Salih raped Mehmed’s
daughter, Giil, who was a minor. Abdullah accepted that he had raped that little girl
and ruined her virginity. According to Article 200 in the 1858 Penal Law, Abdullah
was sentenced to one thousand and five hundred kurus fine for defloration and also
pranga for five years. However, when the decision was sent to the Meclis-i Vala to
confirm the final judgment, the Meclis-i Vala suggested hard labor between three and
five years after the determined amount of fine was paid. As a result, after the fine for
defloration got paid to the victim, the offender was sentenced to shackle for three years
in Trabzon.*'® In this case, the trial held in the countryside decided to shackle
punishment for five years and fine for defloration; however, when the case was sent to
the Meclis-i Vala to confirm their final judgment, it decreased the duration of the
punishment. Besides, the usage of both shackle (pranga) and hard labor (kiirek) in this
example at the same time supports the argument of Yasemin Saner. She argued that
the usage of these two legal terms at the same time might originate from either
semantic confusion or being synonymous terms.** Indeed, both shackle and hard labor
were manpower of the Empire; therefore, the Ottoman judges mostly used them to get
the heaviest works in the Empire done by the criminals. Further, except for the
sentence about rape case under the 1851 Penal Law, pranga punishments in the cases,
which are indicated in the footnotes 408 and 409, could be used as a synonymous term
to define hard labor punishment because of some certain reasons mentioned before.
Besides, the articles about sex crimes in the 1858 Penal Law do not include the term
pranga as a punishment so the phrase of pranga in the aforementioned documents can

be evaluated as an alternative term to determine hard labor punishment.

To sum up, through the proclamation of Tanzimat in 1839, the Ottoman legal system
got changed and gained a more modernist and systematic content and identity. The
Meclis-i Vala was one of the most significant products of the Tanzimat era. The cases
held in sanjak or province were sent to the Meclis-i Vala to be checked out and
confirmed. After the examination in the Meclis-i Vala, the case was transferred to

42 BOA, A} MKT. MVL 103-25, (15 Rebi’iil-ahir 1275/ 22 November 1858)
43 BOA, A.} MKT. MVL 113- 25, (10 Cemaziye’l-ahir 1276/ 4 January 1860)
414 Yasemin Saner, ibid., 177-182.
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Meclis-i Umumi to present it to the Sultan himself. After the Sultan approved the final

judgment, the case was sent back to the sanjak or province to imply the sentence.

In the Ottoman Empire, the cases about misdemeanor and sex crimes could be heard
by the courts in the countryside and the Meclis-i Vala. The plaintiffs could apply for
either the local courts or the Meclis-i Vala. If the result of the trial was not satisfied
with one of the parties, the sentence was transferred to the Meclis-i Vala to be heard
again for a just trial. Also, the plaintiffs could directly apply for the Meclis-i Vala in
person or through a petition (arzuhal). Especially, if the plaintiffs were afraid of local
pressure over the case or there were illicit actions which could change the course of
the case or the case was complex which could not be solved through the local courts,
the cases like this were heard in the Meclis-i Vala. And the Meclis-i Vala called the
parties to Istanbul and the case tried to be solved there. However, there is no any
example indicating a direct application to the Meclis-i Vala among the records.

Even though the Western-style courts were established, the Shari ‘a courts were still
active in the Ottoman legal system. Therefore, some sex crimes like adultery were
penalized according to hadd or ta zir principles and also kanun. Especially, rape which
was committed against public morality and individual rights was generally penalized
according to the Ottoman penal codes but there were still rape cases held in the Shari ‘a
courts and penalized accordingly ta‘zir punishment. After the Tanzimat, the
codification movement increased the generality and feasibility of the punishments for
every single subject in the Empire. The main purpose of the penal laws was to collect
criminal acts under a unified and extensive law. The Ottomans also targeted to increase
the principles of lawfulness and generality of the sentences and punishments. In
addition to this purpose, they wanted to decrease the rate of crime by determining the
scope and penalty of crimes. Therefore, the 1858 Penal Law is a substantial legal
source to comprehend the categorization of sex crimes and the penalties of them.
Particularly, the definition and punishment of rape in a nineteenth-century Ottoman

legal literature can elaborately be studied.

The rape offenses in the Meclis-i Vala between 1858 and 1868 were penalized
according to the 1858 Penal Law. The 1858 Penal Law was spared one part for sex
crimes in chapter two. The articles related to rape took place in part there with the title

of “‘“Hetk-i wrz idenlerin miicazati hakkindadwr>’, (regarding the punishments of the
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whom commit sexual assaults). The punishments were explained in starting with
Article 197 to article 200 and were respectively hard labor, imprisonment, fine,
exposure, and shackle. The degree of punishment could change according to other

criminal factors such as abduction, wounding, and beating.

To illustrate rape offense and its punishment through the Meclis-i Vala, 52 case
documents between 1858-1868 were analyzed. As a result of this analysis, 21 out of
52 cases were sentenced to hard labor (approximately % 41) and 2 out of 52
(approximately % 5) cases were sentenced to shackle. Also, 10 out of 52 cases were
concluded as jail punishment (approximately % 20) and 3 out of 52 cases were
sentenced to fine (approximately % 6). Thusly, approximately % 73 of the rape cases
in the Meclis-i Vala was concluded within one month at the earliest or one and a half
year at the latest. The duration of the trials held in the Meclis-i Vala could show
differences when the geographical distance between the courts in local administration
and other criminal controversies were added. Also, 15 out of 52 cases were not
concluded (approximately % 29). These cases which do not have enough concrete
evidence to make a final judgment were sent to the Meclis-i Vala to investigate in
detail.

The main patterns of the punishments in the Meclis-i Vala were that they were recorded
by addressing the related article to state the legality and generality of the punishment.
Also, the beginning date of the punishment and the place of the punishment;
significantly for hard labor and shackle, were stated clearly. While the duration of hard
labor, shackle, and imprisonment was being determined, the time of imprisonment
during the investigation was taken into consideration. Besides, the age and marital
status of the victims affected directly the duration and amount of the punishment such
as being minor (gayr-: bulug), or major (bulug). On the other part, sex was not a
fundamental factor while determining punishment. In the 1858 Penal Law, the articles
did not emphasize gender differences while indicating crime and punishment. The

articles only seriously urged on gender to protect the victims of rape. To Ze'evi,

“‘In fact, the gender difference is mentioned only rarely on the victim’s side, when women or
young girls are abducted or raped or lose their virginity. In most cases, the sexes of the
perpetrator and the victim are not mentioned, and there is never any mention of different
punishments or even separate but equal ones for men and women.”*41°

415 Ze'evi, ibid., 73.
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| assume that it is the most dioristic feature of the criminal laws after the Tanzimat,
particularly the 1858 Penal Law. Whilst Islamic law treats the objects of judiciary
differently such as Muslim-non-Muslim, free-slave, and married-unmarried, etc., the
definition and punishment of sexual crimes are quite comprehensive, equal, and
feasible in the penal law. As a matter of fact, the Ottoman Empire provided every
option to its subjects to preserve public order and morality and perform justice through

its legal institutions.
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5. CONCLUSION

Rape, one of the sex crimes, has always been subject to legal, religious, moral, and
social literature. Throughout history, rape has defined a wicked behavior against
someone’s free will, consent, personal right, and honor. Historically, rape was
described as being illicit sexual intercourse with a woman against her will and consent.
To get a better identification and definition of rape in Ottoman legal literature, the
registrations, 52 official records, of the Meclis-i Vala between 1858-1868 has used to
build the backbone of this study. The outcome resulting from these documents only
reflects the legal identification and criminal interpretation of rape notion during that
period. Namely, the notions recorded in the Meclis-i Vala to identify rape offense have

merely subjected to this study; therefore, the other terms were not discussed.

The Tanzimat Edict (1839) was a change to improve and innovate governmental,
administrative, and judicial dissolution within the Empire. Furthermore, it was
interpreted as an important legal, political, and socio-economic incident to make the
Empire reform and modernize to regain its power. The Edict primarily guaranteed the
protection of life, honor, and chastity; then, the welfare and security of the subjects;
finally, the equality before the law. To keep these promises, Ottomans gave priority to
the codification movement and these codes aimed to increase lawfulness and
objectivity of sentence and punishment. For this reason, the Meclis-i Vala (1838-1876)
was established with the order of Sultan Mahmud Il (1808-1839) to arrange and
control the Tanzimat innovations. Additionally, the Penal Laws in 1840, 1851, and
1858 were seriously prepared to create a legally objective and general realm for grave

crimes like rape.

Indeed, the Meclis-i Vala was at the top of the Ottoman legal system during the 19"
century. It had legislation, judicial, and besides execution authorities, which was
perpetrated through the government and the Meclis-i Umumi. Thusly, the Meclis-i Vala

was an appeal court for criminal cases which requires severe ta ‘zir punishment such
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as adultery, rape, murder, theft, etc. Also, the Meclis-i Vala was the approval point for
these crimes. Before the sentence was executed, the Meclis-i Vala must have gotten it
approved by the Sultan through the Meclis-i Umumi which was gathering with the
leadership of Sadrazam (grand-vizier). The approved punishment could finally be
applied by the local administrations like vilayet/valilik (province/governorship) or

mutasarriflik (Sub-governorship).

This working structure of the Meclis-i Vala indicated that even if it was at the top of
the Ottoman legal system, its decisions and operations were drastically inspected. This
situation suggested that there was a check mechanism within its structure and
functioning to increase the objectivity and lawfulness of the sentences. The main logic
behind the structure and functioning of the Meclis-i Vala indicated a democratic
atmosphere to improve and increase objectivity and lawfulness within the system.
Further, from 1838 to 1876, the Meclis-i Vala divided into sub-departments for several
times. The most significant one is that the council separated as Sura-y: Deviet (Council
of State) and Divan-i1 Ahkam-1 Adliye (High Court of Justice) in 1868. While Sura-y:
Devlet performed execution power on behalf of the Sultan, Divan-i1 Ahkam-1 Adliye
performed legislative and judiciary powers. This separation could be seen as the

beginning of the division of powers in the Ottoman Empire.*®

The registrations kept in the Meclis-i Vala also reflect this democratic and objective
character while defining and hearing rape cases. Nonetheless, some of the registrations
do not include a final judgment. This generally causes the function of the Meclis-i Vala
because the Meclis-i Vala was both appeal court and a high court in which troublesome
cases were investigated. The records have such rich content that researches can easily
follow the leaks and check them in the current penal law. To be clear, the records
provide significant and detailed information about rape in terms of time, place,
offender, victim, and other criminal factors. The detailed information about how the
crime occurred gives important clues about the trial process of rape in the Meclis-i
Vala. For example, while torture, before the 1858 Penal Law, was a legal
implementation through the permission of gad:, it was indecent action to make a
suspect confess after the 1858 Penal Law. Even, it can seriously harm the process of

building a criminal case. Abstractively, the records involve a well-defined statement

416 Seyitdanlioglu, ibid., 137-143.
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of what the crime and the punishment were by referring the related article in the penal
law in force. This data provides us a chance to check whether the gadis were bound up
the penal law or the judgments of the gadis followed the current judicial principles. As
a consequence, it can be stated that the judgments of the gadis are strictly subject to
the principles of the penal law. As their warrant was restricted by the law, their
judgments could not exceed the limitations. Besides, the free structure of the articles
ensures an independent atmosphere. Thereby, the gadis had a great deal of liberty
while making their legal decisions. The articles also state the minimum and maximum
limit of the punishments for rape but the last call is up to the jurisdiction of the gadi.
They mostly determined the degree of the punishments by considering other criminal
acts such as wounding, beating, and abducting. The coherent and objective feature of
the Meclis-i Vala registers determines their worth for the Ottoman social, judicial, and

political history.

To analyze correctly the identification process of rape before the Tanzimat, the
influence of Islamic legal tradition over the Ottoman law cannot be ignored. In Islamic
law, rape is considered as a variant of zina (adultery). Therefore, rape has been
identified with either zina bi’l cebr (adultery by force) or ightisab which means
usurping something that belongs to another by force and against the will of that
person.*t” These two legal terms made us realize the distinguishing factors of rape
from zina are consent and force. Abduction, intrusion, and kidnapping generally
signify the violation of will, the lack of consent, and force. In addition to this, the
concrete evidence includes confession, witness, or the reliable proof that indicates

force or violation of will.

On the other side, in the Ottoman legal tradition, rape was also identified upon the
definition of zina until the 19" century. Nonetheless, Selim | attempted to distinguish
rape from zina by adding new verbal and physical attacks to the definition of rape and
heavy ta zir penalties. Yet, the Ottoman jurists collected all kinds of sex crimes under
zina until the enactment of the 1858 Penal Law. To define any verbal and physical
assaults against honor, chastity, privacy, and will, they used the term zina. As there

was no separate term to define rape, the Ottomans used the notion of force to

417 Sonbol, Women of Jordon: Islam, Labor, and the Law, 205
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distinguish rape from adultery. They also followed the same trial procedure as being

in the Islamic legal tradition.

To identify sex crimes after the enactment of the 1858 Penal Law, the Ottoman jurists
used hetk-i 1z (the violation of honor) just like zina in the Ottoman lawbooks before
the Tanzimat. While the term was used to define adultery and rape during the 18"
century, after the 1858 Penal Law, it became a general legal term comprising physical
and verbal sexual assaults in the Ottoman legal language. That title took place in
Chapter II: Part 3 in the 1858 Penal Law to define sex crimes such as adultery, rape,
harlotry, sodomy, pandering, abduction of girls, etc. The articles related to rape were
between 197 and 200. As a result of the analysis of the Meclis-i Vala registrations, fi ‘I-
I seni* (an indecent act: adultery or rape), cebren fi ‘I-i seni* (rape), fi ‘I-i livata (sodomy
or forced sodomy), and bikr-i izale (defloration) are the common terms to define rape
offenses. Thusly, the issue of rape has been analyzed in terms of both heterosexual and
homosexual understanding to find out whether sex is a distinguishing factor while

determining punishment.

The term fi ‘l-i geni* is seen during the 16™ century at earliest according to the shari ‘a
records. The term is mostly used to define adultery offenses in the records. The same
result can be observed in the Meclis-i Vala registrations, too. Therefore, it cannot be
claimed that there is no legal term to identify sex crimes in Ottoman legal literature.
However, the term also defines rape by emphasizing the fact force in Ottoman legal
literature; especially, in Articles 198, 199, and 200 of the 1858 Penal Law. But in
Article 197, there is not the phrase of cebren (by force) because the article addresses
rape offenses against children. According to Ottoman legal understanding, a minor
(gayr-1 bulug) cannot comprehend the meaning and function of consent and will and
they are not grown mentally. Here, the term fi‘lI-i seni* indicates not only rape against
women but also a child. Interestingly, Article 197 is indirectly a reference point for
homosexual rape. Since all rape offenses against boys were evaluated under Article
197 in the Meclis-i Vala, it could relatively be considered as reference authority for
forced sodomy. Therefore, it may not be a wrong assumption to call Article 197
referring to forced sodomy in the Ottoman legal literature. Indeed, if the victim is a
minor, the reference point is Article 197 but if the victim is a major, the reference point

is Article 198. As understood, Article 197 also aims to prevent child abuse within
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society. Other rape cases of which victims are major (bulug) are concluded to the
aforesaid articles in the 1858 Penal Law through the term cebren fi‘l-i seni‘. These
articles do not only involve sentences and punishment of heterosexual but also
homosexual rape offenses. The blurry structure of rape definition before the Tanzimat
was relatively cleared out by using the term cebren fi ‘1-i seni* and determining its legal

definition and punishment through the penal law.

The term fil-i livata (sodomy) or livata fi‘l-i seni* (forced sodomy or homosexual
rape) is a legal term which identifies homosexual and anal intercourses. The term fi ‘-
i seni‘is also commonly observed in sodomy cases in the Meclis-i Vala without
mentioning ‘livata’ word. The term fi ‘l-i livata can be seen in the shari ‘a registrations
during the 16" century. The term generally signifies anal intercourse and forced
sodomy according to the registrations. Even if there is no clear statement indicating
sodomy and forced sodomy, the case samples on forced sodomy committed against a
boy direct us to Article 197. In the registrations of the Meclis-i Vala, rape against the
child is defined in Article 197 and the victim is only defined in terms of age, not sex.
However, as explained above, the registrations indicate Article 197 to conclude forced
sodomy against the boy. Besides, there is not an example of sodomy which is based
on free will and consent among these 52 documents. On the other side, if forced
sodomy is perpetrated to elder than an eleven-year-old boy, the crime is sentenced
under Article 198. For this reason, age is an important fact to determine the sentence

and attendantly punishment.

The last term is bikr-i izale (defloration) to identify rape offense against an unmarried
woman. Virginity symbolizes purity and chastity in a patriarchal society. If someone
ruins this purity, the person is penalized for not only rape but also defloration. Because
defloration was considered as bodily harm, the perpetrator was also forced to pay fine.
In addition to this, the study of E. Semerdijan indicates that virginity is considered as
the property of a woman in Islamic legal tradition and any attacks are subjected to
compensation. There is a monetary punishment implied in the Ottoman Aleppo namely
arsh for rape incidents that happened to unmarried women. In the 1858 Penal Law, the
phrases of ‘‘an unmarried girl and bikr-i izale’” are mentioned in Article 200 and the

addendum in 1860. The Ottoman jurists prepared the articles of sex crimes elegantly
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to protect the victim by considering intendment, criminal attempt, and being deluded

for marriage and also to prevent calumny.

Every element of the trial process, from appealing the court to the determination of
punishment, has been analyzed by making a comparative study between the Shari ‘a
and the Meclis-i Vala registrations. The appealing process to the courts does not show
a big change. A plaintiff can apply to the courts either in person or via his or her
representative. However, to appeal to the Meclis-i Vala, the plaintiff first must apply
to the local courts and then the Meclis-i Vala just like being in the Divan-i1 Hiimayun
(the Imperial Council). This method of appealing to the court can freely be observed

through the Meclis-i Vala registrations.

The effect of Islamic culture is generally felt through the usage of bin (son) and bint
(daughter) titles in the issue of introducing the parties. In Islamic society, individuals
are introduced through their familial connections or their lineages. For non-Muslim
subjects, the title dhimmi (protected) was used to introduce them via their religions.
However, in the Meclis-i Vala, kerime or kiz: (daughter), hatun or zevce (lady or wife),
and oglu (son) or sabi (little child) are mostly observed in the records to make the
parties of a case know. Also, non-Muslim subjects can be introduced through their

religious community (millet system) rather than the labels in Islamic culture.

Punishment is the most interesting part of this study. As a result of the analysis in the
shari ‘a records, there is not a clear statement of punishments for rape offenses. While
the amount of fine punishment is recorded in detail, other punishments are recorded
with the term ta zir. During the 17" and 18" centuries, there are some rape cases of
which sentences only include “‘i’lam olundu’’ (being sentenced) or ‘‘ketb olundu’’
(being recorded). The explanation for this implementation came from S. Faroghi; to
Faroghi, the aim is to enlighten the facts of the incidents; therefore, punishment is paid
less attention. In the Meclis-i Vala records; as a result of the Tanzimat, all the sentences
and punishments are depended on the related articles in the 1858 Penal Law to increase
the lawfulness and objectivity. The punishments of rape according to the 1858 Penal
Law are respectively exposure (teshir), hard labor (kiirek) or shackle (pranga),
imprisonment (habs), and fine (tazminat). As a result of the research, there is a
dilemma about the usage of hard labor and shackle. It can be claimed that before the

enactment of the 1858 Penal Law, pranga was a common punishment for criminal

131



actions, attendantly for rape, too. However, after the enactment of the 1858 Penal Law,
the primary punishment for rape is hard labor; yet there are a few rape cases including
the punishment pranga. As Yasemin Saner stated, it is possibly related to either the
adaptation problem of the new legal terms or being familiar terms, of which aims were

to make the criminals suffer while performing public service.

Moreover, the duration, degree, and amount of these punishments are recorded in the
records with a clear and certain language by stating its beginning date and the place
where they are served. Also, the least and highest limit of these punishments; except
for exposure, are stated in the 1858 Penal Law. However, the determination way of the
highest limit of the punishments is not mentioned and thus it is left to the judgment of
the judge. Thereby, that provides the judges with a free area to make their decisions
without feeling the pressure but, within the legal limits determined by the penal law in
force. Thanks to the analysis of the Meclis-i Vala records, we can observe the other
criminal factors which affect the duration, degree, and amount of the punishments such
as bodily injury, abduction, retention, and beating. Further, the heaviness and type of
the punishments do not determine according to the sex of the victim but his or her age
and her marital status. Also, intendment and attempt to rape are penalized according
to the 1858 Penal Law with imprisonment. Since they were considered as a component
of rape crime and were part of the planning stage of crime, they were punished under
the addendum of Article 198.

All in all, the main reference point of identification of rape is the 1858 Penal Law for
this study to see the objectivity, clarity, and lawfulness over the sentences and
punishments related to rape. But it must be known that there are several issues about
sex crimes waiting to be searched like prostitution among the articles of the 1858 Penal
Law and also the Meclis-i Vala registers. Further, it is significant to observe how the
Ottoman jurists created a new legal term to identify sex crimes by not using directly
Islamic legal language and to create its own penal sanctions. Besides, it is important
to observe clearly how these legal terms and criminal sanctions about rape offenses
were practiced throughout the years. Therefore, the records of the Meclis-i Vala have
helped to comprehend the identification and definition of rape in the Ottoman society
during the 19" century. Furthermore, the terminological change in the Ottoman legal

literature can present the reflection and influence of the Tanzimat on people to
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understand its social and legal dimensions. Finally, the registrations of the Meclis-i
Vala can provide an opportunity to bring out continuity or change in the trial process

of rape cases by referring to the shari ‘a records before the 19" century.
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APPENDIX

Appendix 1: The example of the Meclis-i Vala registrations and correspondences
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IMAGE 1: A typical example of the Meclis-i Vala registrations.

The file number

The address
parts

The sentence part

CADB, MVL 661-22/6, (3 Muharrem 1281/ 8 June 1864)
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Appendix 1: The transliteration of the document above

“‘Ankara Valisi devletlii Pasa hazretleri tarafindan bi’t-tahriran varid olup 5
Cemaziye’l-ahir senel1280 ve 5 Tesrin-i sani sene 1279 tarihinde Meclis- Vala’ya
havale buyurularak Muhakemat Dairesinde mutala’a olunan Kayseriye meclisinin
mazbatasiyla melfuf istintakname maillerinden miisteban olundugu iizere Rum
milletinden 13-14 yasinda bulunan Yosaf’a babasi Lazari ile birlikte
Kayseriye’den Zencidere Manastirina giderler iken Kayseriyeli Arif ve Osman ve
Ahmed nam sahislar miisellemen 6nlerine ¢ikup merkum Yosaf’1 tutarak cebren
fi‘l-i seni‘ eylediklerini inde’l-tedkik anlagmasi olduguna ve kanun-u cezanin 198.
Maddesinde bir adem bir kimseye cebren cebren fi‘l-i seni‘ icra ide rise
muvakkaten kiirege konulur deyii muharrer bulunduguna binaen merkumlarin bu
hitkme tevfikan ve tarih-i habslerinden itibaren 19. madde kaidesince mahallesinde
bade’l-teshir 3’er sene miiddetle vaz’1 kiirek olunmak iizere Sinob’a gotiiriiliib
tarih- habslerinin bu zarf bildirilmesi zimminda mahaline vusulunde ol-vechle
kiirege konulmalariciin dahi Sinob Kaymakamligina bagka emirname-yi resmi
tesdir tezkere kilinmagla ol-babda emrii ferman hazret menlehii’l-emrindir.”’
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Appendix 2: The example of testimony in the Meclis-i Vala
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IMAGE 2: An example of testimony document in the Meclis-i Vala

BOA, MVL 651-16/1, (8 Muharrem 1280/ 25 June 1863)
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Appendix 2: The transliteration of the document above

‘“‘Karaagag kazas1 mahalatindan Orta mahalesinden Caylakoglu Abdiilkadir’i Kara
Cayirkam mahalede rast gotiirerek () () yedi zadelerinde fi‘l-i seni‘a-y1 icra ve cima
livata eyledim.”’

Hiiseyin Memis

“‘Ben dahi merkum Abdiilkadir’i refikim () merkum Hiiseyin livata eyledikten
sonra ikinci mertebe-i fi‘l-i seni‘ayi icra () livata eyledim.”’

Mehmed Koca Mehmed

“Merkum Abdiilkadir’i refiklerim () merkuman Hiiseyin ve Mehmed nam
kimesneler fi‘l-i seni® icra ve livata eyledikten sonra tigiincii merada ben dahi fi‘l-
i seni‘a icra ve ceyyiden livata eyledim.”’

Mustafa Horoz
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Appendix 3: The example of a court decision about the rape attempt
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IMAGE 3: A court decision about rape attempt

BOA, MVL 870-105, (21 Muharrem 1282/ 17 June 1865)

Appendix 3: The transliteration of the document above

““Zeyl 219

Divan-1 Zabtiye’nin Meclis-i Vala Muhakemat Dairesinde mutala’a olunan isbu
mazbatasi mailine nazaran Sariklar mahallesinde asker sahanepenahi ikinci Ziihaf
Alay1 Birinci Tabur Sa’a Kulagast Halim efendinin Zenci Resid efendisi
mumaileyhin zevcesi Refiye hanima fi‘l-i seni‘ etmek iizere leylen odasina gitmis
ise de hanim mumaileyhanin teslim olmayip ba’z ve sesi ile odasindan defi
eyledigini zabtiye-yi mezkurede ikrar etmis ve kanun-u cezanin 198. Maddesinde
cebren fi‘l-i seni‘ icrasina kasdi idiibde ber ihtiyardan olmayan esbab-1 mani’a
hilaliyetle fi‘le ¢tkmamis olur miitecaserisi ise 3 aydan ekall olmamak iizere habs
cezastyla miicazan olunur deyli muharrer oldugu gibi merkumun efendisinin
haremi hakkinda boyle bir muameleye kalkismis mucib tesdid ceza-y1 esbabindan
bulunmus olduguna mebni merkumun bu hitkme tevfikan ve tarihi habs olan 81
senesi Sevval’inde 23. gilinlinden itibaren bir sene miiddetle habs edilmesi
hususunun zabtiye mesir () hazretlerine havale buyurulmasi tezkere kilinmag... ol
babda emrtii ferman.”’
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Appendix 4: The example of the punishment given for rape in the Meclis-i Vala
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IMAGE 4: lllustrating one of the punishments for rape in the Meclis-i Vala

BOA, MVL 663-8/1, (1 Receb 1280/ 12 December 1863)
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Appendix 4: The transliteration of the document above

‘“Makam-1 Ali Cenab-1 Sadaretpenahiye

Bursa’ya muzaf Aglasan karyesi ahalisinden Memis oglu zevcesi Emine nam hatuna
karye-i mezbure ahalisinden Yusuf oglu Ali’nin oglu Mehmed nam sahis cebren fi‘l-i
seni‘a icra ettiginden ve ol sirada () karahane dahi kursuna endaht eylediginden sicile
icra-y1 icab1 hakkinda vuk’u bulan istid’a lizerine merkum Mehmed ahz-ii kerfet
olunarak Meclis-i Tahkik’de usul-u vechle istintakina ibtida olundukda giiya mezbure
kendiisiine tezevviic emelinde bulunmagla ittizaham rai’yle Ikibaglar nam mahale
gidiip ikinci orada idam ederek irtikab fi‘l-i zina ettigini ve ol esnada lizerlerine gelmis
olan merkum Hasan koca derede bir el silah endaht idiip fakat kursunun isabet
etmedigini itiraf ve ikrar ve bu babda cebir vuku’u gelmedigini beyan ve tezkar etmis
ise de mezbureyi bedenden istihlas itmek igiin lizerine giden ayyas merkuma silah
endaht etmis () olunmagla cebir vuku’una hilkme delail-i kuvayeden olmasiyla
merkum Mehmed’in ibtida-y1 habsi olan fi 5 Cemaziye’l- evvel sene 280 tarihinden
itibaren ve Kanun-u Ceza’nin 198. bendi hiikkmiine tevfikan merkumun muvakkat
kiirek cezasiyla miicazat olunmasi lazim gelecegi meclis-i mezbureden ba mazbata
ifade ve beyan olunmus ve suret-i ifade yolunda ve muvaffak hiikkm-ii kanun olarak ol
vechle merkum Mehmed’in 3 sene miiddetle vaz’1 kiirek olunmus tezkere kilinmis
olmagla ol babda ve her halde emr-ii ferman hazret menlehii’l emrindir.
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Appendix 5: The court decision indicating rape and theft offenses under the 1840

Penal Law
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IMAGE 5: An example of the Meclis-i Vala registrations in 1849

BOA, MVL 22-42, (24 Muharrem 1266/ 10 December 1849)
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Appendix 5: The transliteration of the document above

“‘Buyruldu

Hayriye tiiccarindan Resid Efendinin 12 yasinda Cerkes gulami Riistemi teb'adan
Kastamonlu Mehmed igfal ile efendi-yi mumaileyhin ¢ekmecesinden 6.552
kurusluk kaime ve ecnasi akce ahz eyledigi merkum Mehmed’in ikrariyla sabit
olmus ve meblag-1 mezbur bi’l-istirdad sahibi mumaileyhe verilmis oldugu
beyaniyla merkumun icra-y1 miicazati istibzatina dair zabita meclisinden bit-teslim
takdim kilinan mazbata Meclis-1 Vala’ya verilerek siyak-1 is’ara nazaran merkum
Mehmed gulam merkumu igfal ile ( ) mezkureye iziyareti ikrar eyledikten ber
miiceb kanun-u ceza merkumun mahbusiyeti tarihinden itibaren alti ay miiddet
vaz’1 pranga olunarak hitam miiddet-i sebilinin tahliyesiyle memleket-i canibince
def’1 kilinmais tensib olunmus olmagla ol vechle icabi icra olunmak.”’
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Appendix 6: The investigation of rape offense in the Meclis-i Vala in 1851

IMAGE 6: The investigation of rape in the Meclis-i Vala
and its punishment under the 1851 Penal Law

BOA, A.} MVL.UM 57-40, (24 Cemaziye’l-ahir 1267/ 26 April 1851)
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Appendix 6: The transliteration of the document above

‘‘Konya Valisine

Gegende varid olan tahrirat beyyeleriyle melzuf Konya ve mahali meclisleri
mazbatalar1 ve i‘lam-1 ser‘i hulasa-y1 mailerinde Antalya Sancagina baki
Dur/evraliyyeler karyesi ahalisinden ve Asker Nizamiye Cavuslugundan simnif-1
ceride () nakil olunan Mustafa Cavus Baliklizamir karyesi sakinelerinden
Ekizoglu Mustafa nam kimsenin kizi Ayse nam bekr-i bulugaya () askeriyede
bulunan Haci Davud oglu Mehmed Ali’nin taht nikahinda oldugu halde cebren
hanesinden c¢ikarup bekrini izale eyledigini ikrar ile tahkik etmis ve bu () kiz
kagirub hakkinda irza cesaret idenlerin Karesi eyaletinde bir sene miiddetle
prangaya vaz’it olunmasi nizamindan bulunmus oldugu beyaniyla icra-y1 icabi
hususu ile istibzan olunmakdan nasi keyfiyete Meclis-i Vala’ya havale ile icab-1
ser‘i canib fetvahaneden sual olundukda miizad i‘lam nazaran merkum Mustafa
Cavus mezbure Ayse’ye bir gece muharrer zina eyledigini mecalis-i erbe’ada ikrar
etmis olub lakin makarr merkum mahiyet ve keyfiyet zandan dahi sual olunub da
kime beyan etmis oldugu ve ekarib () alan her birinden baher hiikmiinden gaib
oluncayadek makarr merkum-u hakimin red etmis olduguna ve makarr merkumun
muhsan olub olmadigini () olunmadigindan sebk-i i‘lam usulune muvaffak
olmadigi nazar-1 i‘lam-1 mezkure isaret kilinmig olub merkum Mustafa’nin
muhsan olub olmadig1 beyani olmamis oldugundan ve simdi Antalya naibi dahi
tedkik olunarak ba i‘lam ve mazbata bu tarafa irtas1 hususunun sub-u valalarina
bildirmesi tezkere kilinmis olmagla bir minval muharrer icra-y1 icabiyla
keyfiyyetin ba i‘lam ve mazbat ig'ar-1 irtasina himmet buyurmalar1 siyakinda
sukka.’’
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Appendix 7: An example of the cooperative relationship between the Shari‘a

Court and the Meclis-i Vala

LR RS> v by
%M{A,‘r,.‘f(_,‘—)-“h A
- oy = tles
e =
2 gl o

OSMANLI ARSIV

MVL.00662.00078.001

IMAGE 7: A court decision presenting the executive
function of the Meclis-i Vala for final judgment from
the Shari‘a Court

BOA, MVL 662-78, (2 Saban 1280/ 12 January 1864)
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Appendix 7: The transliteration of the document above

‘‘Mazbata 971

Kastamonu eyalati ve Tosya kazas1 mahallelerinin 28 Cemaziye’l-ahir sene 1280 ve
28 Tesrin-i sani sene 1279 tarihinde Meclis-i Vala’ya havale buyurularak Muhakemat
Dairesinde mutala’a kilinan mazbatalariyla melzuf i‘lam-1 serif maillerinden miisteban
oldugu iizere kazay1 mezkur ahaliyesinden Abacioglu Ibrahim ve Biranli Ahmed oglu
Mustafa nam sahislarin kaza-y1 mezkiir ahalisinden Cekelioglu Ahmed ikzay1 leylen
hizmette iken harb iderek zevcesi Serife’ye cebren kaldirub 7 giin surada burada
gezdirerek hakkinda fi‘l-i seni‘ icra ettiklerini inde’l- istintak ikrar ve itiraf iderek
muahharen mezbur Ibrahim ecel-i mu’udi haluliyle giin olmus ve bunlarin
refikalarindan olub hakkinda () tertib etmeyen Ceziloglu Ahmed’in dahi sebili tahliye
kilinmis olduguna ve Kanun- u Cezanin 198. maddesinde bir adem bir kimseye cebren
fi‘l-i seni® icra eder ise muvakkaten kiirege konulur deyii muharrer bulunduguna mebni
merkumanin bu hitkme tevfikan ve tarih-i tevfikleri oldugu gosterilen 80 (sitte) sene
Sefer’in 29. giiniinden itibaren 19. madde icabinca mahalinde bade’l- teshir 3’er sene
miiddetle Sinop’da vaz' kiirek olunmalarina Kastamonu Mutessarifligina emr-ii is'art
tezkere kilin ol babda emrii ferman.”’
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Appendix 8: The request of the local courts from the Meclis-i Vala for further

investigation
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IMAGE 8: An example of correspondence between the local
courts and the Meclis-i Vala indicating the request for further
information

MVL 1030-76, 13 Sevval 1283/ 18 February 1867)

Appendix 8: The transliteration of the document above

“‘Selanik Valisine

Selanikli Anastasya nam kadina cebren fi‘l-i seni‘ icra iden Kornos giftligi
miisteciri Ahmed hakkinda cereyan iden tedkikat-1 nizamiyeye dair evrakin takdim
kilindig1 miitezammin23 Sevval sene 83 tarihli ve 65 numerolu varolan tahrirat
behiyeleri () Meclis- Vala-y1 Ahkam-1 Adliye’ye havale ile Daire-i Muhakemat’da
ledi’l-mutala’a merkumun fi‘l- mezkure cebren miicasereti ikrar1 veyahut sehadet
adile ile sabit olmayup bazi1 delail olmadan ile () itmesine ve su halde mezbure ehl-
11zzet olub zat da sabikas1 yogsa bu dahi delil olabilir ise de burasinin tahkikat ve
izahina tasaddi edilmemis idiigline mebni yerinde neticenin izahan () hususunda
sub-u valalarina bildirilmesi tezkere ve teblig olunmakla ifa-y1 muktezasina
himmet buyurulmalar: siyakinda sukka.’’
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